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INTRODUCTION 
 
In November 1998, voters approved Revision 7 to Article V of the Florida Constitution which 
must be fully effectuated by July 1, 2004.  During the 2003 Legislative Special Session A, House 
Bill 113A was passed into law (Chapter 2003-402, Laws of Florida) to address the 
implementation of Revision 7.  The Article V Indigent Services Advisory Board (the Board) was 
created in section 29.014, Florida statutes (F.S.) by section 48 of HB 113A. The statute requires 
staff support to be provided by the Justice Administrative Commission.  The twelve members of 
the board were to be appointed for four year terms, effective July 1, 2003. 
 
The Board was created “ for the purpose of advising the Legislature in establishing qualifications 
and compensation standards governing the expenditure of state appropriated funds for those 
providing state-funded due process services for indigents provided through the courts, state 
attorneys, public defenders, and private court-appointed counsel.  These services include, but are 
not limited to court-appointed counsel, court reporting and transcription services, interpreter 
services, and expert witnesses.”    
 
The statute requires the Board to: 
  

�  Recommend qualifications for those providing authorized state-funded due process 
services; 

 
�  Recommend any needed adjustments to existing compensation standards for private 

court-appointed counsel and other providers of due process services; 
 

�  Identify due process services that should be included on a state contract and bid 
competitively on a circuit, region or statewide basis; 

 
�  Recommend statewide contracting standards for procurement of state-funded due process 

services and develop uniform contracting forms; 
 

�  Advise the Legislature on strategies and policies to contain costs; 
 

�  Recommend uniform standards to be applied by the Public Defender and the court in 
determining whether or not there is a conflict of interest pursuant to s. 27.503, F.S; and 

 
�  Issue initial recommendations by November 1, 2003, and issue any additional 

recommendations or revisions thereto by September 1 of each year. 
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EXECUTIVE SUMMARY 

 
Prior to submitting its initial recommendations to the Legislature, four meetings of the Board 
were held. 
   

�  September 15, 2003: An organizational meeting was held. Senator Rod Smith and Mr. 
George Meros were elected Chair and Vice-Chair respectively.  The Board directed the 
Justice Administrative Commission (JAC) to collect data relating to due process services 
statewide for the next meeting.   

 
�  October 20, 2003: The Board reviewed preliminary information compiled by JAC on the 

administration and compensation of due process services by each of the judicial circuits.  
Senator Smith appointed Board members to one of four subcommittees: Expert 
Witnesses, Interpreters, Court Reporters and Court-Appointed Counsel.   

 
The four subcommittees subsequently met on 12 occasions via teleconference calls.  They 
reviewed numerous documents, collected current fee ranges for due process services, and 
established suggested fee ranges, cost containment strategies and policy proposals.   
 

�  November 10, 2003: The subcommittee chairs presented their reports.  The 
subcommittees essentially recommended that each circuit be allowed the flexibility to 
choose the most cost efficient method of delivery within established parameters.  For 
example, court reporting services could be provided through a contract model, an 
employee model, or a hybrid model, depending upon the locale.  During that meeting, the 
chair requested research be conducted regarding the possibility of regional or statewide 
procurement of due process services.  In addition, Mr. George Meros submitted a letter to 
the Board expressing certain concerns, stating that “ the report rests on an erroneous 
premise that the Florida Constitution reposes exclusive authority in the judicial branch to 
determine the qualifications of, and the means to procure, court interpreters.”  (See 
Appendix B) 

 
Subsequent to the November 10, 2003 meeting, at the direction of Senator Smith, a workgroup 
was established to explore the feasibility and possible cost savings of procuring due process 
services through a competitive bid instrument on a circuit, region, or statewide basis.  The 
workgroup consisted of staff from the Justice Administrative Commission, Office of the State 
Courts Administrator, Department of Management Services, Attorney General, House of 
Representatives and Senate.  The workgroup focused on developing an Invitation to Negotiate 
(ITN) for court reporter services, but found that (1) the statutory time constraints imposed on the 
Board did not allow sufficient time for an ITN to be issued and responses evaluated, and (2) 
there was insufficient time to resolve issues surrounding who would issue the ITN and under 
what authority it could be issued.  As a result, the Board’s final report does not contain detailed 
empirical analysis of possible cost savings, if any, associated with competitive procurement of 
state-funded due process services.  The Board recommends continued analysis in this area. 
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�  December 8, 2003:  The subcommittee reports were again discussed, amended and 
approved.  A report on the work and initial findings of the workgroup developing the 
court reporter ITN was provided.  Senator Smith asked that a final report of the Board’s 
recommendations be prepared for review, amendment and approval by a formal vote of 
its membership, before submission to the Governor, the Chief Justice of the Supreme 
Court, the President of the Senate and the Speaker of the House of Representatives.  
December 22, 2003 was set as the due date for the report to be submitted for the Board’s 
review.  

 
Public testimony was received at all meetings of the Board, as well as during each teleconference 
call held by the four subcommittees.  The Board also reviewed and considered many documents 
submitted by stakeholders and agencies within the judicial branch throughout the entire process.     
 
In accordance with section 29.014, F.S., this final report includes the Board’s recommendations 
for qualifications for those providing due process services, adjustments to existing compensation 
standards for service providers, cost containment policies and strategies and uniform standards to 
be applied by the Public Defender and the court in making conflict of interest determinations.  
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FINAL RECOMMENDATIONS 
 
The members of the Article V Indigent Services Advisory Board acknowledge that the 
constraints of time and complexity of the due process services issues limited their ability to fully 
address every aspect of the issues for inclusion in their initial recommendations.  However, 
members intend to continue to work diligently throughout their terms to continuously amend any 
initial recommendations requiring modification.  Recognizing these limitations, it is the 
consensus of the Board that the data reviewed, along with the public testimony received within 
the time allotted, were sufficient to support the initial recommendations in the appendices, which 
include the following: 
 
EXPERT WITNESSES (See Appendix A) 
 

�  Proposed fee ranges.  
�  Development of a contingency plan to deal with expert fees justified outside the proposed 

ranges.   
�  Licensing, certification and continuing education/training requirements for court-

appointed experts determining competency and sanity. 
�  Flexibility for the local advisory boards to negotiate contracts or consider the employee 

model. 
 
INTERPRETERS (See Appendix B) 
 

�  Court interpreters should: 
� have the ability to speak both English and the foreign language fluently, including 

regional colloquialisms and slang expressions. 
� be able to demonstrate a thorough knowledge of the theory, method, techniques, 

ethics and standards of interpreting and translating. 
� observe grammatical conventions during formal, consultative and casual modes of 

oral communication in English and in the foreign language. 
� have knowledge of the court system and the types of judicial proceedings, 

including arraignments, plea bargains, motions and probation violation hearings 
and sentencing. 

� have standard classifications and pay including all employees (managers, 
coordinators, administrative support, and interpreters). 

� should provide interpreter services, when available, to state attorneys, public 
defenders, and court appointed counsel, based on an equitable mechanism of cost 
recovery for the courts. 

�  The Office of State Courts Administrator should: 
� continue to assist circuits in identifying, orienting and qualifying court 

interpreters, and all circuits should work together to share information and 
techniques for keeping costs down. 

� develop a statewide contract for language line services with a qualified language 
line provider. 
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INTERPRETERS (Continued) 
 

�  The Office of State Courts Administrator should (cont.): 
� in coordination with the Trial Court Budget Commission and the Commission on 

Trial Court Performance and Accountability, continue to examine contract and 
employee service delivery models, including exploring competitive procurement 
options on a state, regional and circuit level, that will be effective and efficient for 
individual circuits and for the court system as a whole. 

� coordinate with the trial courts to develop a state-wide registry/locator system, 
based on language and geographic work area, for: a) foreign language 
interpreters, b) sign interpreters, and c) translators, who have been tested, 
completed an orientation program on Florida courts, or who have been pre-
screened by a trial court administrator’s office. 

�  The service delivery model for court interpreting costs should include: coordination of 
court-related court interpreting services; liaison with and referral to (not management of) 
private court interpreting providers; and delivery of court interpreting services by 
employee, contract, or any combination thereof. 

�  Each circuit should have the flexibility to develop its individual service delivery model to 
include employees, contract providers, or combination, within its funding allocation and 
specified ranges.   

�  Proposed interpreter hourly ranges and translation rates for contract court  
interpreters/translators.  

�  A description of staff positions with salary ranges, for employee interpreters/translators, 
with the understanding that final class specifications should be established by the 
employing entity. 

�  The court system should continue plans to encourage persons to successfully complete a 
court-based orientation and testing process. 

�  State attorneys, public defenders, and court appointed counsel should benefit from 
contracts and rates negotiated by the courts, but should obtain these services within their 
respective budgets. 

 
COURT-APPOINTED COUNSEL (See Appendix C) 
 

�  Minimum qualifications for private counsel appointed by the court, (either from a registry 
established by the circuit Article V Indigent Services Committee or procured through a 
competitive bidding process) private counsel in criminal appellate cases, and private 
counsel in dependency cases (See Appendix C). 

�  The recommended qualifications are the minimum requirements.  Circuit Article V 
Indigent Services Committees have the discretion to set higher experience standards. 

�  Compensation for court-appointed counsel in criminal trial and appellate cases other than 
capital appeals, and in dependency cases and appeals, should be established by the circuit 
Article V Indigent Services Advisory Committees.  This should be accomplished in the 
most cost effective manner possible. 

�  In capital death penalty cases, minimum compensation of at least ten thousand dollars.  If 
additional compensation is necessary, it should be paid at an hourly rate established by 
the circuit Article V Indigent Services Committee and approved by the court. 
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COURT APPOINTED COUNSEL (Continued) 
 

�  Adoption of the Article V Indigent Services Board Proposal for Uniform Standards for 
Use in Conflict of Interest Cases is recommended (See Appendix C). 

�  The state should seek to fully fund the transfer of county-funded assistant public 
defenders and staff, subject to appropriation. 

�  The contracting agency for court-appointed private counsel should be the circuit Article 
V Indigent Services Committee.  

   
COURT REPORTERS (See Appendix D) 
 

�  Circuits and counties should be allowed flexibility to utilize methods of, and models for, 
delivery that prove to be the most effective and efficient within the context of their local 
environments. 

�  Courts must have the ability to maintain control and ownership of the record of court 
proceedings. 

�  Proposed fee and salary ranges to be accepted as the initial range of negotiable fees for 
court reporters, and related costs. 

�  Court reporters/recorders, including managers, coordinators, and administrative support 
should have standard classifications, qualifications, and pay as determined by the 
Supreme Court.   

�  The Florida Supreme Court Commission on Trial Courts Performance and Accountability 
The Court Reporting Report and Recommendations, (See Appendix D) be accepted as a 
document to detail the definition, purpose, legal necessity of court reporting at public 
expense, delivery and management of court reporter services, service delivery systems, 
management and performance measurements and costs. 

�  The courts should continue to work with the Florida Supreme Court’s Commission on 
Trial Court Performance and Accountability and the Court Technology Commission to 
examine the options for the effective and efficient delivery of court reporting services, 
including new technologies. 

�  Best practices should be identified, and accountability mechanisms must be developed 
and implemented.  This effort should be coordinated for the judicial branch by the Florida 
Supreme Court’s Commission on Trial Court Performance and Accountability. 

�  The Supreme Court should continue to review Florida Rules of Procedures to address 
issues of increasing costs, while still recognizing the courts due process and equal 
protection obligation. 
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Article V Indigent Services Advisory Board 
 

Expert Witness Subcommittee 
 
 

Executive Summary 
October 30, 2003 
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HB113A 

 
 Section 48.  Section 29.014, Florida Statutes, is created to read: 
 

29.O14    Article V Indigent Services Advisory Board. – 
 

(1)  There is created the Article V Indigent Services Advisory Board.  The board shall 

exist for the purpose of advising the Legislature in establishing qualifications and compensation 

standards governing the expenditure of state appropriated funds for those providing state-funded 

due process services for indigents provided through the courts, state attorneys, public defenders, 

and private court-appointed counsel.  These services include, but are not limited to, court-

appointed counsel, court reporting and transcription services, interpreter services, and expert 

witnesses.  Standards recommended by the Board shall take into account local variations and 

market conditions and availability of attorneys and other service providers.  The board shall also 

exist for the purpose of advising the Legislature on cost containment strategies and policies. 
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 The first telephonic meeting of the Expert Witness Subcommittee of the Article V 
Indigent Services Advisory Board was called to order at 11:00 a.m. on October 28, 2003. 
 
 Prior to this initial meeting, staff from my office worked with the staff from JAC 
to collect expert witness related fee data from all the circuit “administrative orders”  they 
were able to obtain.  Telephone calls, e-mail requests and reports from the Office of State 
Court Administrator (OSCA) provided supplemental data.  The data was subsequently 
“distilled,”  formatted three ways (i.e., by circuit, by circuit size and by circuit region – 
see attachments) and distributed to all members and interested parties.  Material on 
recommended qualifications for experts was also distributed (attached). 
 
 At the teleconference, the subcommittee’s tasks were outlined.  It was agreed that 
a contingency plan should be developed to deal with expert fee instances outside “ the 
norm.”   (It was generally agreed that it would be difficult or impossible to quantify the 
ranges for costs for these extraordinary circumstances.) 
 
 The data on the three provided spreadsheets was discussed and it was determined 
that the data was either insufficient or otherwise didn’ t support “ regional”  or population 
based contracts for services.  The fee ranges presented were discussed and modified 
slightly by the members.  A “ fee-range proposal”  entitled “Administrative Order Expert 
Fee Ranges”  has been distributed to all members and interested parties and is contained 
herein for future discussion. 
 
 The members discussed certification/re-certification and continuing education 
requirements for mental health service providers.  General guidelines provided by the 
office were discussed.  Judge Bateman will contact the Florida Mental Health Institute 
regarding this certification process.  Representative Benson suggested that the 
subcommittee also contact Christopher Slobogin at the University of Florida.  I 
subsequently did contact Professor Slobogin.  He agreed with our initial thoughts 
regarding competency and sanity court-appointed experts (i.e., that they should be 
licensed in Florida and have to take the certification course.)  He also agreed that 
continuing education was appropriate. 
 
 “Cost containment”  was discussed.  It was suggested that the local advisory 
boards be allowed the flexibility to negotiate contracts.  Judge Bateman asked that the 
“employee model”  be considered as a cost-containment measure. 
 
 After Judge Bateman reports on his findings from the Florida Mental Health 
Institute, we should be able to determine whether we have finalized our recommendations 
or perhaps meet once more via teleconference. 
 
 
 
 
Bernie McCabe, Chair 
Expert Witness Subcommittee 
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Attachments: 
·  Recommended Qualifications for Experts Paid With State Funds 
·  Administrative Order Expert Witness Fees by Circuit 
·  Administrative Order Expert Witness Fees by Circuit Size 
·  Administrative Order Expert Witness Fees by Circuit Region 
·  Administrative Order Expert Witness Fee Ranges 

(Tentatively adopted by the Expert Witness Subcommittee 10/28/03) 
·  Office of State Court Administrator Summary for Expert Witnesses 
·  Office of State Court Administrator Catalogue of Expert Witnesses 
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RECOMMENDED QUALIFICATIONS FOR EXPERTS 
PAID WITH STATE FUNDS 

 
 
A. Exper ts hired or  appointed pre-tr ial to per form competency and sanity evaluations 

in cr iminal cases. 
 

·  State of Florida licensed psychiatrist. 
 

·  State of Florida licensed Ph.D. psychologist. 
 

·  Have completed forensic mental health evaluator training pursuant to Chapter 
916.111 F.S. 

 
B. Hired or  appointed to determine retardation or  autism. 
 

·  Expert should be on the list of professionals deemed qualified to make such 
determination as provided in Chapter 916.301. 

 
C. Hired or  appointed for  the purpose of depar ture hear ing or  appointed to conduct a 

psychological evaluation in a family law case. 
 

·  Should possess the appropriate State of Florida license 
 
D. All other  exper ts as determined qualified by the tr ial cour t. 
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Administrative Order Expert Witness Fee Ranges 
Tentatively Adopted by the Expert Witness Subcommittee on October 28, 2003 

Administrative Order Expert Witness Categories Average (C) 
 Suggested Ranges 

(D)  
      

Investigators - Per Hour  (A)  $               37.86   $30 - $50  

Investigators-Per  Case (B)  $             840.00   $500 - $1,500  

      

Exper t Witness Fees-Per Hour   $             154.17   $150 - $200  

Exper t Witness Fees-In Cour t-Per Hour   $             147.17   $125 - $150  

Exper t Witness Fees-Out of Cour t-Per  Hour   $             111.20   $50 - $150  

Exp. Wit. Fee-Waiting to Testify-Cour t-Per  Hour   $               71.33   $50 - $75  

Exp. Wit. Fee-Waiting to Testify-Depo.-Per Hour   $               66.83   $50 - $75  

Exper t Witness Fees-Travel-Per Hour   $               63.50   $50 - $75  

Exper t Witness Fees-Per Case (B)  $           1,580.00   $1,500 - $2,000  

      

Psychological Exams-Per  Exam  $             246.88   $150 - $400  

Psychologist-In Cour t/Testify-Per  Hour   $             136.60   $125 - $150  

Psychologist-Waiting to Testify-Per Hour   $               84.80   $50 - $75  

Medical Doctors-In Cour t or  Deposition-Per Hour   $             156.43   $150 - $200  

Medical Doctors-Out of Cour t-Per  Hour   $             128.33   $100 - $125  

      

Other  Pre-Tr ial Exper t-In Cour t-Per  Hour   $             102.67   $75 - $100  

Other  Pre-Tr ial Exper t-Out of Cour t-Per  Hour   $               77.00   $50 - $75  
   
(A) For conflict counsel only     
(B) Limits may be exceeded with authorization from the court   
(C) Average of all Administrative Orders specifying a fee for this category   
(D) Ranges tentatively adopted by the Expert Witness Subcommittee 10/28/03 
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 November 6, 2003 
 
 
 
 
The Honorable Rod Smith 
Chair, Article V Indigent Services Advisory Board 
405 Senate Office Building 
Tallahassee, Florida 32399 
 
 
Dear Senator Smith: 
 

I am pleased to present the report of the Article V Indigent Services Advisory Board’s 
Court Interpreter Subcommittee.  I trust that the subcommittee’s report will inform the Board’s 
deliberations on this important Revision 7 element.  The subcommittee was able to reach 
agreement on every issue addressed in the report, with the exception of Mr. Meros questioning   
whether the judicial branch has the constitutional responsibility to develop qualifications and 
compensation for court interpreters, see page 5, paragraph 1.  I believe Mr. Meros intends to 
address his concern with the Board at the next meeting. 
 

The subcommittee benefited from the professional and competent staff support provided 
by the Office of the State Courts Administrator and the Justice Administrative Commission, for 
which I am very grateful. 
 

I look forward to presenting the subcommittee’s report to the Board next week.   Please 
let me know if you would like further information.  
 

Sincerely, 
 
 

Joseph P. Farina 
Chair, Court Interpreter Subcommittee 

 
Enclosure 
 
cc: George Meros, Jr., Esq. 

Alan Rosner, Esq. 
E. Frank Farrell, Executive Director, JAC 
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INTRODUCTION 

 

Traditionally the cost of providing attorneys to represent defendants and other clients in the 
criminal and civil courts of Florida, when the public defender was unable to do so due to a 
conflict of interest or legal inability to represent them, was the responsibility of the counties.  
Revision 7 of the Florida Constitution now requires the state to appropriate funds to appoint 
private counsel to represent indigent defendants and other clients when the public defender is 
unable to do so.  The Article V Indigent Services Advisory Board is required by Florida Statute 
29.014 to recommend to the Florida Legislature qualifications for those providing authorized 
state-funded private court-appointed counsel, in addition to those set forth in Florida Statute 
27.40.  The board is also to recommend any needed adjustments to existing compensation 
standards for private court-appointed counsel and other providers of due process services 
pursuant to Florida Statute 27.5304.  Lastly, it is the charge of this board to recommend to the 
Legislature uniform standards to be applied by the public defenders and the court in determining 
whether or not there is a conflict of interest pursuant to Florida Statute 27.5303.   

 

The following are the recommendations of the Article V Indigent Services Advisory Board to the 
Florida Legislature as required by law.   
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RECOMMENDATIONS 

 
1. Qualifications and Compensation for  Court Appointed Pr ivate Counsel. 
 
A. Qualifications. 
 
Florida Statute 27.40(2) sets forth that “ [p]rivate counsel appointed by the court to provide 
representation shall be selected from a registry established by the circuit Article V indigent 
services committee or procured through a competitive bidding process.”   Florida Statute 
27.40(3)(a) reads in part that “ [e]ach circuit Article V indigent services committee shall compile 
and maintain a list of attorneys in private practice, by county and by category.  To be included on 
a registry, attorneys shall certify that they meet minimum requirements established in general 
law for court appointment, are available to represent indigent defendants in cases requiring court 
appointment of private counsel, and are willing to abide by the terms of the contract for 
services.”   

 

In criminal cases, the Article V Indigent Services Advisory Board recommends the Florida 
Legislature enact into general law that before private counsel is appointed by the court, either 
from a registry established by the Circuit Article V Indigent Services Committee or procured 
through a competitive bidding process, the following minimum qualifications be met.  The 
attorney must: 

 

1) be a  member in good standing of The Florida Bar.  
  
2) have attended within the previous 12 months a minimum of ten hours of       

Florida Bar approved continuing legal education devoted to criminal law. 
 
 3)   provide proof of malpractice insurance. 

   
4) meet the following experience requirements: 
 

a) In misdemeanor cases the attorney shall have been a member of The Florida 
Bar for at least one year and an experienced and active trial practitioner with 
no fewer than three state or federal jury or non-jury trials. 

 
b) In juvenile cases the attorney shall have been a member of The Florida Bar for 

at least one year and an experienced and active trial practitioner with no fewer 
than three delinquency dispositions or three state or federal jury or non-jury 
trials. 

   
c) In third degree felony cases the attorney shall have been a member of The 

Florida Bar for at least two years and an experienced and active trial 
practitioner with no fewer than three state or federal jury or non-jury trials. 
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d) In second degree felony cases the attorney shall have been a member of The 
Florida Bar for at least two years and an experienced and active trial 
practitioner with no fewer that seven state or federal jury trials. 

 
e) In life felony cases, capital sexual battery cases and Jimmy Ryce cases, the 

attorney shall have been a member of The Florida Bar for at least five years 
and an experienced and active trial practitioner with no fewer than ten state or 
federal jury trials. 

 
f) In capital death penalty cases the Article V Indigent Services Advisor Board 

recommends adoption of Florida Rule of Criminal Procedure 3.112(f-g).   
 

In criminal appellate cases the Article V Indigent Services Advisory Board recommends the 
Florida Legislature enact into general law that before private counsel is appointed by the court, 
the following qualifications be met.  The attorney must: 
 

1) be a member in good standing of The Florida Bar. 
 
2) have attended within the previous 12 months a minimum of ten hours of Florida Bar 

approved continuing legal education devoted to appellate law. 
 

3) provide proof of malpractice insurance. 
 

4) meet the following experience requirements: 
  

a) In misdemeanor and felony third degree appeals shall have been a member of 
The Florida Bar for at least two years, an experienced and active trial or 
appellate practitioner in the field of criminal law or have prior experience in 
the appeal of at least three criminal cases. 

 
b) In non-capital felony appeals and Jimmy Ryce cases shall have been a 

member of The Florida Bar for at least three years, an experienced and active 
practitioner in the field of appellate criminal law or have experience in the 
appeal of at least five criminal cases. 

 
c) In capital death penalty appeals the Article V Indigent Services        

                              Advisory Board recommends the adoption of Florida Rule of         
                              Criminal Procedure 3.112(h).   
 
In dependency cases the Article V Indigent Services Advisory Board recommends the Florida 
Legislature enact into general law that before private counsel is appointed by the  
court the following minimum qualifications be met.  The attorney must: 
 

1) be a member in good standing of The Florida Bar. 
 
2) provide proof of malpractice insurance. 
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3) meet the following experience requirements: 
 

a) In dependency cases the attorney shall have observed a total of thirty hours of 
hearings which shall include six shelter hearings, three dependency hearings 
and one termination of parental rights hearing and attend annually, at least 
three hours of continuing legal education at the Dependency Court 
Improvement Project Conference, or  an equivalent. 

 
b) In termination of parental rights cases the attorney shall have at least ten 

dependency trials, or one year of dependency experience. 
 

c) In appellate cases the attorney shall have at least three years experience in 
dependency or appellate law and must have been lead counsel in a minimum 
of three contested dependency trials and three contested termination of 
parental right trials or demonstrate knowledge through experience in the 
practice of family law. 

 
The Article V Indigent Services Advisory Board is aware that in some circuits conflict counsel 
qualification requirements are higher than those set forth above.  The board believes each circuit 
should have the discretion to increase the minimum standards and qualifications for conflict 
counsel.  The board recommends the Florida Legislature make the experience requirements for 
appointment to criminal cases and dependency cases set forth above minimum requirements 
allowing the Circuit Article V Indigent Services Committees the discretion to set higher 
experience standards than those set forth by general law. 

 
B. Compensation. 
 
Florida Statute 27 5304(1) reads in part that “ [p] rivate court appointed counsel shall be 

compensated by the Justice Administrative Commission in accordance with standards adopted 

by the Legislature after receiving recommendations from the Article V Indigent Services 

Advisory Board.”  

 
The Article V Indigent Services Advisory Board believes the issue of appropriate compensation 
standards for court appointed private counsel in criminal trial and appellate cases and in 
dependency cases should be determined by the Circuit Article V Indigent Services Committee.  
This will permit greater flexibility for those committees to address local variations that may exist 
regarding rates of compensation and differentials in the experience of counsel.     

 
The Article V Indigent Services Advisory Board recommends to the Florida Legislature that 
compensation for court appointed counsel in criminal trial and appellate cases other than capital 
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appeals, and in dependency cases and appeals, be established by the Circuit Article V Indigent 
Services Committees. In appointing private counsel to represent individuals in conflict cases, the 
following factors should be considered, the skill, experience and ability of the attorney as well as 
the cost effectiveness of the appointment.    

 
In capital death penalty cases, attorneys should be compensated in a manner commensurate with 
the difficulty of such cases.  It is the recommendation of the Article V Indigent Services 
Advisory Board that private attorneys appointed to represent individuals in death penalty cases 
be compensated at a reasonable hourly rate established by the Circuit Article V Indigent Services 
Committee, and approved by the court.  The minimum compensation for each attorney in a death 
penalty case should be ten thousand dollars ($10,000.00).  In appointing private counsel to 
represent individuals in capital cases, the following factors should be considered, the skill, 
experience and ability of the attorney as well as the cost effectiveness of the appointment.    

 

The adoption of these compensation recommendations by the Florida Legislature will require 

amendments to several subsections of Florida Statute 27.5304.  Specifically, Florida Statute 

27.5304(1) should be amended by deleting following language, “ However, compensation shall 

not exceed the maximum fee limits established by this section”  and Florida Statute 27.5304(3) 

and Florida Statute 27.5304(5)  should  be abolished.   

 
2. Uniform Standards for  Use in Determining Conflicts of Interest. 
 
Florida Statute 29.014(5)(f) requires the Article V Indigent Services Advisory Board       to 
“ [r]ecommend uniform standards to be applied by the public defender and the court in 
determining whether or not there is a conflict of interest pursuant to s. 27.5303.”   Florida Statute 
27.5303(1)(d) states that “ [i]n determining whether or not there is a conflict of interest, the 
public defender and the court shall apply the standards adopted by the Legislature after receiving 
recommendations from the Article V Indigent Services Advisory Board.”  
 
The Article V Indigent Services Advisory Board recommends the legislature adopt the Uniform 
Guidelines and Standards for Use in Conflict of Interest Cases.  A copy of that document can be 
found in Appendix B. 
 
3. Cost Containment Re: County Funded Conflict Attorneys. 
 
Florida Statute 29.014(5)(e) requires the Article V Indigent Services Advisory Board to 

“ [a] dvise the Legislature on strategies and policies to contain costs.”   One area the board 
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believes a strategy for cost containment exists is the funding by the counties to provide conflict 

counsel due to excessive caseloads.      

 
In several circuits counties have funded conflict of interest attorneys and staff due to the 
existence of excessive caseloads.  The counties recognized that millions of dollars would be 
saved by funding these positions within the existing and established public defender offices 
instead of appointing private counsel to handle these cases.  The Article V Indigent Services 
Advisory Board recommends the Florida Legislature fully fund the transfer of county-funded 
assistant public defenders and staff, subject to appropriation.  
 
 
4. Quality of Representation Review. 
 
Florida Statute 27.40(9) reads, “ [a]  circuit Article V indigent services committee or any 

interested person may advise the court of any circumstance affecting the quality of 

representation, including but not limited to, false or fraudulent billing, misconduct, failure to 

meet continuing legal education requirements, solicitation to receive compensation from the 

defendant or other client the attorney is appointed to represent, or failure to file motions in a 

timely manner” .    

 
The Article V Indigent Service Advisory Board believes the intent of Florida Statute 27.40(9) was 

to address the issue of unqualified, unethical or ineffective assistance of counsel in conflict 

representation and to provide a procedure by which these concerns can be raised and remedied.  

The board recommends the Florida Legislature amend Florida Statute 27.40(9) adding language 

mandating each Circuit Article V Indigent Services Committee to promulgate procedures for 

periodic review of each conflict counsel’s qualifications and competency in representing 

defendants or other clients the attorney is appointed to represent.       
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5. Contracting Author ity. 
 
Florida Statue 27.40(5) sets forth that “The Justice Administrative Commission shall approve 
uniform contract forms for use in procuring the services of private court-appointed counsel based 
on the recommendations of the Article V Indigent Services Board.”   The Article V Indigent 
Services Advisory Board considered the issue as to whether the Justice Administrative 
Commission or the Circuit Article V Indigent Service Committee should be the contracting 
agency for the private court appointed counsel.   
 
The Article V Indigent Services Advisory Board recommends the contracting agency for court 
appointed private counsel be the Circuit Article V Indigent Services Committee and that the 
Florida Legislature enact legislation consistent with this recommendation. 
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Appendix A 
 
 

FLORIDA STATUTES CITED 
 

 
Florida Statute 27.40 
Florida Statute 27.40(2) 
Florida Statute 27.40(3)(a) 
Florida Statute 27.40(5)                                   
Florida Statute 27.40(9) 
Florida Statute 27.5303 
Florida Statute 27.5303(1) 
Florida Statute 27.5304(1)(d) 
Florida Statute 27.5304(3) 
Florida Statute 27.5304(5) 
Florida Statute 29.014 
Florida Statute 29.014(5)(e) 
Florida Statute 29.014(5)(f) 
 

 
FLORIDA RULES OF CRIMINAL PROCEDURE CITED 

 
 
Florida Rule of Criminal Procedure 3.112(f) 
Florida Rule of Criminal Procedure 3.112(h)               
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27. 40  Cour t - appoi nt ed counsel ;  c i r cui t  r egi st r i es;   
mi ni mum r equi r ement s;  appoi nt ment  by cour t . - -   
( 1)   Counsel  shal l  be appoi nt ed t o r epr esent  any  
i ndi v i dual  i n a cr i mi nal  or  c i v i l  pr oceedi ng ent i t l ed t o  
cour t - appoi nt ed counsel  under  t he Feder al  or  St at e  
Const i t ut i on or  as aut hor i zed by gener al  l aw.  The cour t   
shal l  appoi nt  a publ i c  def ender  t o r epr esent  i ndi gent   
per sons as aut hor i zed i n s.  27. 51.  Pr i vat e counsel  shal l   
be appoi nt ed t o r epr esent  i ndi gent s i n t hose cases i n  
whi ch pr ovi s i on i s  made f or  cour t - appoi nt ed counsel  but   
t he publ i c  def ender  i s  unabl e t o pr ovi de r epr esent at i on  
due t o a conf l i c t  of  i nt er est  or  i s  not  aut hor i zed t o  
pr ovi de r epr esent at i on.   
( 2)   Pr i vat e counsel  appoi nt ed by t he cour t  t o pr ovi de  
r epr esent at i on shal l  be sel ect ed f r om a r egi st r y  
est abl i shed by t he c i r cui t  Ar t i c l e V i ndi gent  ser v i ces  
commi t t ee or  pr ocur ed t hr ough a compet i t i ve bi ddi ng  
pr ocess.   
( 3)   I n ut i l i z i ng a r egi st r y:   
 ( a)   Each c i r cui t  Ar t i c l e V i ndi gent  ser v i ces commi t t ee  
shal l  compi l e and mai nt ai n a l i s t  of  at t or neys i n  
pr i vat e pr act i ce,  by count y and by cat egor y of  cases.  To  
be i nc l uded on a r egi st r y,  at t or neys shal l  cer t i f y  t hat   
t hey meet  any mi ni mum r equi r ement s est abl i shed i n  
gener al  l aw f or  cour t  appoi nt ment ,  ar e avai l abl e t o  
r epr esent  i ndi gent  def endant s i n cases r equi r i ng cour t   
appoi nt ment  of  pr i vat e counsel ,  and ar e wi l l i ng t o abi de  
by t he t er ms of  t he cont r act  f or  ser v i ces.  Each at t or ney  
on t he r egi st r y shal l  be r esponsi bl e f or  not i f y i ng t he  
c i r cui t  Ar t i c l e V i ndi gent  ser v i ces commi t t ee of  any  
change i n hi s or  her  st at us.  Fai l ur e t o compl y wi t h t hi s  
r equi r ement  shal l  be cause f or  r emoval  f r om t he r egi st r y  
unt i l  t he r equi r ement  i s  f ul f i l l ed.   
 ( b)   The cour t  shal l  appoi nt  at t or neys i n r ot at i ng or der   
i n t he or der  i n whi ch names appear  on t he appl i cabl e  
r egi st r y,  unl ess t he cour t  makes a f i ndi ng of  good cause  
on t he r ecor d f or  appoi nt i ng an at t or ney out  of  or der .   
An at t or ney not  appoi nt ed i n t he or der  i n whi ch hi s or   
her  name appear s on t he l i s t  shal l  r emai n next  i n or der .   
 ( c)   I f  i t  f i nds t he number  of  at t or neys on t he r egi st r y  
i n a count y or  c i r cui t  f or  a par t i cul ar  cat egor y of   
cases i s  i nadequat e,  t he c i r cui t  Ar t i c l e V i ndi gent   
ser v i ces commi t t ee shal l  not i f y  t he chi ef  j udge of  t he  
par t i cul ar  c i r cui t  i n wr i t i ng.  The chi ef  j udge shal l   
submi t  t he names of  at  l east  t hr ee pr i vat e at t or neys  
wi t h r el evant  exper i ence.  The c l er k of  cour t  shal l  send  
an appl i cat i on t o each of  t hese at t or neys t o r egi st er   
f or  appoi nt ment .   
 ( d)   Quar t er l y ,  begi nni ng Jul y 1,  2004,  each c i r cui t   
Ar t i c l e V i ndi gent  ser v i ces commi t t ee shal l  pr ovi de t he  
Chi ef  Just i ce of  t he Supr eme Cour t ,  t he chi ef  j udge,  t he  
st at e at t or ney and publ i c  def ender  i n each j udi c i al   
c i r cui t ,  and t he c l er k of  cour t  i n each count y wi t h a  
cur r ent  copy of  each r egi st r y.   
  
 
 



Final Report of the Article V Indigent Services Advisory   1/6/04 
Board’s Initial Recommendations 

 ( 4)   To be el i gi bl e f or  cour t  appoi nt ment ,  an at t or ney  
must  be a member  i n good st andi ng of  The Fl or i da Bar  i n  
addi t i on t o any ot her  qual i f i cat i ons speci f i ed by  
gener al  l aw.   
 ( 5)   The Just i ce Admi ni st r at i ve Commi ssi on shal l  appr ove  
uni f or m cont r act  f or ms f or  use i n pr ocur i ng t he ser v i ces  
of  pr i vat e cour t - appoi nt ed counsel  based on t he  
r ecommendat i ons of  t he Ar t i c l e V I ndi gent  Ser v i ces  
Advi sor y Boar d.   
 ( 6)   Af t er  cour t  appoi nt ment ,  t he at t or ney must   
i mmedi at el y f i l e a not i ce of  appear ance wi t h t he cour t   
i ndi cat i ng accept ance of  t he appoi nt ment  t o r epr esent   
t he def endant .   
 ( 7) ( a)   An at t or ney appoi nt ed t o r epr esent  a def endant   
or  ot her  c l i ent  i s  ent i t l ed t o payment  of  at t or ney' s  
f ees and expenses pur suant  t o s.  27. 5304,  onl y upon f ul l   
per f or mance by t he at t or ney of  speci f i ed dut i es,   
appr oval  of  payment  by t he cour t ,  and at t or ney  
submi ssi on of  a payment  r equest  t o t he Just i ce  
Admi ni st r at i ve Commi ssi on.  I f  an at t or ney i s  per mi t t ed  
t o wi t hdr aw or  i s  ot her wi se r emoved f r om r epr esent at i on  
pr i or  t o f ul l  per f or mance of  t he dut i es speci f i ed i n  
t hi s  sect i on,  t he t r i al  cour t  shal l  appr ove payment  of   
at t or ney' s f ees and cost s f or  wor k per f or med i n an  
amount  not  t o exceed t he amount s speci f i ed i n s.   
27. 5304.   
 ( b)   The at t or ney shal l  mai nt ai n appr opr i at e  
document at i on,  i nc l udi ng a cur r ent  and det ai l ed hour l y  
account i ng of  t i me spent  r epr esent i ng t he def endant  or   
ot her  c l i ent .   
 ( 8)   Subj ect  t o t he at t or ney- c l i ent ,  wor k- pr oduct   
pr i v i l ege,  an at t or ney who wi t hdr aws or  i s  r emoved f r om  
r epr esent at i on shal l  del i ver  al l  f i l es,  not es,   
document s,  and r esear ch t o t he successor  at t or ney wi t hi n  
15 days af t er  r ecei v i ng not i ce f r om t he successor   
at t or ney.  The successor  at t or ney shal l  bear  t he cost  of   
t r ansmi t t i ng al l  f i l es,  not es,  document s,  and r esear ch.   
 ( 9)   A c i r cui t  Ar t i c l e V i ndi gent  ser v i ces commi t t ee or   
any i nt er est ed per son may advi se t he cour t  of  any  
c i r cumst ance af f ect i ng t he qual i t y  of  r epr esent at i on,   
i nc l udi ng,  but  not  l i mi t ed t o,  f al se or  f r audul ent   
bi l l i ng,  mi sconduct ,  f ai l ur e t o meet  cont i nui ng l egal   
educat i on r equi r ement s,  sol i c i t at i on t o r ecei ve  
compensat i on f r om t he def endant  or  ot her  c l i ent  t he  
at t or ney i s  appoi nt ed t o r epr esent ,  or  f ai l ur e t o f i l e  
appr opr i at e mot i ons i n a t i mel y manner .   
 ( 10)   Thi s sect i on does not  appl y t o at t or neys appoi nt ed  
t o r epr esent  per sons i n post convi ct i on capi t al   
col l at er al  cases pur suant  t o par t  I V of  t hi s chapt er .   
Hi st or y. - - s.  13,  ch.  2003- 402.   
1Not e. - - Ef f ect i ve Jul y 1,  2004.   
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27. 5303  Publ i c  def ender s;  conf l i c t  of  i nt er est . - -   
 ( 1) ( a)   I f ,  at  any t i me dur i ng t he r epr esent at i on of  t wo  
or  mor e def endant s,  a publ i c  def ender  det er mi nes t hat   
t he i nt er est s of  t hose accused ar e so adver se or  host i l e  
t hat  t hey cannot  al l  be counsel ed by t he publ i c  def ender   
or  hi s or  her  st af f  wi t hout  conf l i c t  of  i nt er est ,  or   
t hat  none can be counsel ed by t he publ i c  def ender  or  hi s  
or  her  st af f  because of  a conf l i c t  of  i nt er est ,  t hen t he  
publ i c  def ender  shal l  f i l e a mot i on t o wi t hdr aw and move  
t he cour t  t o appoi nt  ot her  counsel .  I f  r equest ed by t he  
Just i ce Admi ni st r at i ve Commi ssi on,  t he publ i c  def ender   
shal l  submi t  a copy of  t he mot i on t o t he Just i ce  
Admi ni st r at i ve Commi ssi on at  t he t i me i t  i s  f i l ed wi t h  
t he cour t .  The Just i ce Admi ni st r at i ve Commi ssi on shal l   
have st andi ng t o appear  bef or e t he cour t  t o cont est  any  
mot i on t o wi t hdr aw due t o a conf l i c t  of  i nt er est .  The  
Just i ce Admi ni st r at i ve Commi ssi on may cont r act  wi t h  
ot her  publ i c  or  pr i vat e ent i t i es or  i ndi v i dual s t o  
appear  bef or e t he cour t  f or  t he pur pose of  cont est i ng  
any mot i on t o wi t hdr aw due t o a conf l i c t  of  i nt er est .   
The cour t  shal l  r ev i ew and may i nqui r e or  conduct  a  
hear i ng i nt o t he adequacy of  t he publ i c  def ender ' s   
r epr esent at i ons r egar di ng a conf l i c t  of  i nt er est  wi t hout   
r equi r i ng t he di sc l osur e of  any conf i dent i al   
communi cat i ons.  The cour t  shal l  deny t he mot i on t o  
wi t hdr aw i f  t he cour t  f i nds t he gr ounds f or  wi t hdr awal   
ar e i nsuf f i c i ent  or  t he asser t ed conf l i c t  i s  not   
pr ej udi c i al  t o t he i ndi gent  c l i ent .  I f  t he cour t  gr ant s  
t he mot i on t o wi t hdr aw,  t he cour t  shal l  appoi nt  one or   
mor e at t or neys t o r epr esent  t he accused.   
 ( b)   Upon i t s  own mot i on,  t he cour t  shal l  appoi nt  such  
ot her  counsel  when t he f act s devel oped upon t he f ace of   
t he r ecor d and cour t  f i l es i n t he case di sc l ose a  
conf l i c t  of  i nt er est .  The cour t  shal l  advi se t he  
appr opr i at e publ i c  def ender  and c l er k of  cour t ,  i n  
wr i t i ng,  wi t h a copy t o t he Just i ce Admi ni st r at i ve  
Commi ssi on,  i f  so r equest ed by t he Just i ce  
Admi ni st r at i ve Commi ssi on,  when maki ng t he mot i on and  
appoi nt i ng one or  mor e at t or neys t o r epr esent  t he  
accused.  The cour t  shal l  speci f y  t he basi s f or  t he  
conf l i c t .   
 ( c)   I n no case shal l  t he cour t  appr ove a wi t hdr awal  by  
t he publ i c  def ender  based sol el y upon i nadequacy of   
f undi ng or  excess wor kl oad of  t he publ i c  def ender .   
 ( d)   I n det er mi ni ng whet her  or  not  t her e i s  a conf l i c t   
of  i nt er est ,  t he publ i c  def ender  and t he cour t  shal l   
appl y t he st andar ds adopt ed by t he Legi s l at ur e af t er   
r ecei v i ng r ecommendat i ons f r om t he Ar t i c l e V I ndi gent   
Ser v i ces Advi sor y Boar d.   
 ( 2)   The cour t  shal l  appoi nt  conf l i c t  counsel  pur suant   
t o s.  27. 40.  The appoi nt ed at t or ney may not  be  
af f i l i at ed wi t h t he publ i c  def ender  or  any assi st ant   
publ i c  def ender  i n hi s or  her  of f i c i al  capaci t y  or  any  
ot her  pr i vat e at t or ney appoi nt ed t o r epr esent  a  
codef endant .  The publ i c  def ender  may not  par t i c i pat e i n  
case- r el at ed deci s i ons,  per f or mance eval uat i ons,  or   
expense det er mi nat i ons i n conf l i c t  cases.   
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 ( 3)   Pr i vat e cour t - appoi nt ed counsel  shal l  be  
compensat ed as pr ovi ded i n s.  27. 5304 i n accor dance wi t h  
compensat i on st andar ds adopt ed by t he Legi s l at ur e af t er   
r ecei v i ng r ecommendat i ons f r om t he Ar t i c l e V I ndi gent   
Ser v i ces Advi sor y Boar d.   
 ( 4) ( a)   I f  a def endant  i s  convi ct ed and t he deat h  
sent ence i s  i mposed,  t he appoi nt ed at t or ney shal l   
cont i nue r epr esent at i on t hr ough appeal  t o t he Supr eme  
Cour t .  The at t or ney shal l  be compensat ed as pr ovi ded i n  
s .  27. 5304.  I f  t he at t or ney f i r s t  appoi nt ed i s  unabl e t o  
handl e t he appeal ,  t he cour t  shal l  appoi nt  anot her   
at t or ney and t hat  at t or ney shal l  be compensat ed as  
pr ovi ded i n s.  27. 5304.   
 ( b)   The publ i c  def ender  or  an at t or ney appoi nt ed  
pur suant  t o t hi s sect i on may be appoi nt ed by t he cour t   
r ender i ng t he j udgment  i mposi ng t he deat h penal t y t o  
r epr esent  an i ndi gent  def endant  who has appl i ed f or   
execut i ve c l emency as r el i ef  f r om t he execut i on of  t he  
j udgment  i mposi ng t he deat h penal t y.   
 ( c)   When t he appoi nt ed at t or ney i n a capi t al  case has  
compl et ed t he dut i es i mposed by t hi s sect i on,  t he  
at t or ney shal l  f i l e a wr i t t en r epor t  i n t he t r i al  cour t   
s t at i ng t he dut i es per f or med by t he at t or ney and appl y  
f or  di schar ge.   
Hi st or y. - - s.  19,  ch.  2003- 402.   
1Not e. - - Ef f ect i ve Jul y 1,  2004.  
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27. 5304  Pr i vat e cour t - appoi nt ed counsel ;   
compensat i on. - -   
 ( 1)   Pr i vat e cour t - appoi nt ed counsel  shal l  be  
compensat ed by t he Just i ce Admi ni st r at i ve Commi ssi on i n  
accor dance wi t h st andar ds adopt ed by t he Legi s l at ur e  
af t er  r ecei v i ng r ecommendat i ons f r om t he Ar t i c l e V  
I ndi gent  Ser v i ces Advi sor y Boar d.  However ,  compensat i on  
shal l  not  exceed t he maxi mum f ee l i mi t s est abl i shed by  
t hi s sect i on.  The at t or ney al so shal l  be r ei mbur sed f or   
r easonabl e and necessar y expenses i n accor dance wi t h s.   
29. 007.  I f  t he at t or ney i s  r epr esent i ng a def endant   
char ged wi t h mor e t han one of f ense i n t he same case,  t he  
at t or ney shal l  be compensat ed at  t he r at e pr ovi ded f or   
t he most  ser i ous of f ense f or  whi ch he or  she r epr esent ed  
t he def endant .  Thi s sect i on does not  al l ow st acki ng of   
t he f ee l i mi t s est abl i shed by t hi s sect i on.   
 ( 2)   Pr i or  t o f i l i ng a mot i on f or  an or der  appr ovi ng  
payment  of  at t or ney' s f ees,  cost s,  or  r el at ed expenses,   
t he pr i vat e cour t - appoi nt ed counsel  shal l  del i ver  a copy  
of  t he i nt ended bi l l i ng,  t oget her  wi t h suppor t i ng  
af f i davi t s  and al l  ot her  necessar y document at i on,  t o t he  
Just i ce Admi ni st r at i ve Commi ssi on.  The Just i ce  
Admi ni st r at i ve Commi ssi on shal l  r ev i ew t he bi l l i ngs,   
af f i davi t ,  and document at i on f or  compl et eness and  
compl i ance wi t h cont r act ual  and st at ut or y r equi r ement s.   
I f  t he Just i ce Admi ni st r at i ve Commi ssi on obj ect s t o any  
por t i on of  t he pr oposed bi l l i ng,  t he obj ect i on and  
r easons t her ef or  shal l  be communi cat ed t o t he pr i vat e  
cour t - appoi nt ed counsel .  The pr i vat e cour t - appoi nt ed  
counsel  may t her eaf t er  f i l e hi s or  her  mot i on f or  or der   
appr ovi ng payment  of  at t or ney' s f ees,  cost s,  or  r el at ed  
expenses t oget her  wi t h suppor t i ng af f i davi t s  and al l   
ot her  necessar y document at i on.  The mot i on must  speci f y   
whet her  t he Just i ce Admi ni st r at i ve Commi ssi on obj ect s t o  
any por t i on of  t he bi l l i ng or  t he suf f i c i ency of   
document at i on and,  i f  so,  t he r easons t her ef or .  A copy  
of  t he mot i on and at t achment s shal l  be ser ved on t he  
Just i ce Admi ni st r at i ve Commi ssi on.  The Just i ce  
Admi ni st r at i ve Commi ssi on shal l  have st andi ng t o appear   
bef or e t he cour t  t o cont est  any mot i on f or  or der   
appr ovi ng payment  of  at t or ney' s f ees,  cost s,  or  r el at ed  
expenses.  The Just i ce Admi ni st r at i ve Commi ssi on may  
cont r act  wi t h ot her  publ i c  or  pr i vat e ent i t i es or   
i ndi v i dual s t o appear  bef or e t he cour t  f or  t he pur pose  
of  cont est i ng any mot i on f or  or der  appr ovi ng payment  of   
at t or ney' s f ees,  cost s,  or  r el at ed expenses.  The f act   
t hat  t he Just i ce Admi ni st r at i ve Commi ssi on has not   
obj ect ed t o any por t i on of  t he bi l l i ng or  t o t he  
suf f i c i ency of  t he document at i on i s  not  bi ndi ng on t he  
cour t .  The cour t  r et ai ns pr i mar y aut hor i t y  and  
r esponsi bi l i t y  f or  det er mi ni ng t he r easonabl eness of  al l   
bi l l i ngs f or  f ees,  cost s,  and r el at ed expenses,  subj ect   
t o st at ut or y l i mi t at i ons.   
 ( 3)   The compensat i on f or  r epr esent at i on i n a cr i mi nal   
pr oceedi ng shal l  not  exceed t he f ol l owi ng:   
 ( a) 1.   For  mi sdemeanor s and j uveni l es r epr esent ed at  t he  
t r i al  l evel :  $1, 000.   
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2.   For  noncapi t al ,  nonl i f e f el oni es r epr esent ed at  t he  
t r i al  l evel :  $2, 500.   
3.   For  l i f e f el oni es r epr esent ed at  t he t r i al  l evel :   
$3, 000.   
4.   For  capi t al  cases r epr esent ed at  t he t r i al  l evel :   
$3, 500.   
5.   For  r epr esent at i on on appeal :  $2, 000.   
 ( b)   I f  a deat h sent ence i s  i mposed and af f i r med on  
appeal  t o t he Supr eme Cour t ,  t he appoi nt ed at t or ney  
shal l  be al l owed compensat i on,  not  t o exceed $1, 000,  f or   
at t or ney' s f ees and cost s i ncur r ed i n r epr esent i ng t he  
def endant  as t o an appl i cat i on f or  execut i ve c l emency,   
wi t h compensat i on t o be pai d out  of  gener al  r evenue f r om  
f unds budget ed t o t he Depar t ment  of  Cor r ect i ons.   
 ( 4)   By Januar y 1,  2004,  t he Ar t i c l e V I ndi gent  Ser v i ces  
Advi sor y Boar d shal l  r ecommend t o t he Legi s l at ur e any  
adj ust ment s t o exi st i ng compensat i on schedul es f or   
cr i mi nal  pr oceedi ngs and any pr oposed compensat i on  
st andar ds f or  pr i vat e at t or neys pr ovi di ng r epr esent at i on  
i n c i v i l  pr oceedi ngs i n whi ch pr i vat e cour t - appoi nt ed  
counsel  i s  r equi r ed.   
 ( 5)   I f  counsel  i s  ent i t l ed t o r ecei ve compensat i on f or   
r epr esent at i on pur suant  t o cour t  appoi nt ment  i n a  
t er mi nat i on of  par ent al  r i ght s pr oceedi ng under  s.   
39. 0134,  such compensat i on shal l  not  exceed $1, 000 at   
t he t r i al  l evel  and $2, 500 at  t he appel l at e l evel .   
 ( 6)   A pr i vat e at t or ney appoi nt ed i n l i eu of  t he publ i c   
def ender  t o r epr esent  an i ndi gent  def endant  may not   
r eassi gn or  subcont r act  t he case t o anot her  at t or ney or   
al l ow anot her  at t or ney t o appear  at  a cr i t i cal  s t age of   
a case who does not  meet  st andar ds adopt ed by t he  
Legi s l at ur e af t er  any r ecommendat i ons f r om t he Ar t i c l e V  
I ndi gent  Ser v i ces Advi sor y Boar d.   
Hi st or y. - - s.  20,  ch.  2003- 402.   
1Not e. - - Ef f ect i ve Jul y 1,  2004.  
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29. 014  Ar t i c l e V I ndi gent  Ser v i ces Advi sor y Boar d. - -   
 ( 1)   Ther e i s  cr eat ed t he Ar t i c l e V I ndi gent  Ser v i ces  
Advi sor y Boar d.  The boar d shal l  ex i st  f or  t he pur pose of   
advi s i ng t he Legi s l at ur e i n est abl i shi ng qual i f i cat i ons  
and compensat i on st andar ds gover ni ng t he expendi t ur e of   
s t at e appr opr i at ed f unds f or  t hose pr ovi di ng  
st at e- f unded due pr ocess ser v i ces f or  i ndi gent s pr ovi ded  
t hr ough t he cour t s,  s t at e at t or neys,  publ i c  def ender s,   
and pr i vat e cour t - appoi nt ed counsel .  These ser v i ces  
i nc l ude,  but  ar e not  l i mi t ed t o,  cour t - appoi nt ed  
counsel ,  cour t  r epor t i ng and t r anscr i pt i on ser v i ces,   
i nt er pr et er  ser v i ces,  and exper t  wi t nesses.  St andar ds  
r ecommended by t he boar d shal l  t ake i nt o account  l ocal   
var i at i ons and mar ket  condi t i ons and avai l abi l i t y  of   
at t or neys and ot her  ser v i ce pr ovi der s.  The boar d shal l   
al so exi st  f or  t he pur pose of  advi s i ng t he Legi s l at ur e  
on cost  cont ai nment  st r at egi es and pol i c i es.   
 ( 2)   The boar d shal l  be composed of  12 member s,   
appoi nt ed as f ol l ows:   
 ( a)   The Gover nor  shal l  appoi nt  t hr ee member s as  
f ol l ows:  one st at e at t or ney,  one publ i c  def ender ,  and  
one c l er k of  cour t .   
 ( b)   The Pr esi dent  of  t he Senat e and t he Speaker  of  t he  
House of  Repr esent at i ves shal l  each appoi nt  t hr ee  
member s.  Of  t he member s appoi nt ed by t he Pr esi dent  of   
t he Senat e,  one shal l  be a count y commi ssi oner  and one  
shal l  be an at t or ney i n pr i vat e pr act i ce wi t h  
s i gni f i cant  cr i mi nal  t r i al  exper i ence.  Of  t he member s  
appoi nt ed by t he Speaker  of  t he House of   
Repr esent at i ves,  one shal l  be a count y commi ssi oner  and  
one shal l  be an at t or ney i n pr i vat e pr act i ce wi t h  
s i gni f i cant  c i v i l  t r i al  exper i ence.  The Pr esi dent  of  t he  
Senat e and t he Speaker  of  t he House of  Repr esent at i ves  
may each appoi nt  a member  f r om t hei r  r espect i ve  
chamber s.   
 ( c)   The Chi ef  Just i ce of  t he Supr eme Cour t  shal l   
appoi nt  t hr ee member s as f ol l ows:  t hr ee t r i al  cour t   
j udges,  r epr esent i ng a cr oss- sect i on of  smal l ,  medi um,   
and l ar ge c i r cui t s ,  di f f er ent  r egi ons of  t he st at e,  and  
cour t  di v i s i ons.  Appoi nt ment s shal l  be made ef f ect i ve  
Jul y 1,  2003.   
 ( 3)   Member s shal l  be appoi nt ed f or  4- year  t er ms,  except   
f or  an appoi nt ment  t o f i l l  an unexpi r ed t er m,  i n whi ch  
event  t he appoi nt ment  shal l  be f or  t he r emai nder  of  t he  
unexpi r ed t er m onl y.  I n t he case wher e a member  must   
hol d of f i ce t o be qual i f i ed f or  boar d member shi p,  t he  
member ' s t er m shal l  al so expi r e upon f ai l ur e t o mai nt ai n  
t he of f i ce,  whi chever  occur s f i r s t .   
 ( 4)   The member s shal l  el ect  a chai r per son annual l y  and  
shal l  meet  at  t he cal l  of  t he chai r per son,  at  t he  
r equest  of  a maj or i t y  of  t he member shi p,  or  at  t he  
r equest  of  t he Pr esi dent  of  t he Senat e or  t he Speaker  of   
t he House of  Repr esent at i ves.  Member s shal l  ser ve  
wi t hout  pay but  shal l  be ent i t l ed t o r ei mbur sement  f or   
t hei r  expenses i n car r y i ng out  t hei r  dut i es as pr ovi ded  
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i n s.  112. 061.  Publ i c  of f i cer  member s shal l  be  
r ei mbur sed t hr ough t he budget  ent i t y  t hr ough whi ch t hey  
ar e compensat ed.   
 ( 5)   The boar d shal l :   
 ( a)   Recommend qual i f i cat i ons f or  t hose pr ovi di ng  
aut hor i zed st at e- f unded due pr ocess ser v i ces,  i nc l udi ng  
qual i f i cat i ons f or  st at e- f unded cour t  r epor t er s,   
i nt er pr et er s,  and pr i vat e cour t - appoi nt ed counsel ,  i n  
addi t i on t o t hose set  f or t h i n s.  27. 40.  At  a mi ni mum,   
t he boar d shal l  i ncor por at e i nt o t he el i gi bi l i t y  and  
per f or mance st andar ds f or  cour t - appoi nt ed counsel   
r equi r ement s r el at i ng t o l engt h of  member shi p i n The  
Fl or i da Bar ,  cont i nui ng l egal  educat i on,  and r el evant   
t r i al  exper i ence.  At  a mi ni mum,  t he exper i ence st andar ds  
f or  cr i mi nal  cases must  r equi r e par t i c i pat i on i n t hr ee  
cr i mi nal  t r i al s  f or  an at t or ney t o be el i gi bl e f or  a  
t hi r d- degr ee f el ony case and f i ve cr i mi nal  t r i al s  t o be  
el i gi bl e f or  a case i nvol v i ng a f el ony of  t he second  
degr ee or  a hi gher  degr ee.   
 ( b)   Recommend any needed adj ust ment s t o exi st i ng  
compensat i on st andar ds f or  pr i vat e cour t - appoi nt ed  
counsel  and ot her  pr ovi der s of  due pr ocess ser v i ces  
pur suant  t o s.  27. 5304.   
 ( c)   I dent i f y  due pr ocess ser v i ces f or  i ndi gent s t hat   
shoul d be i nc l uded on t he st at e cont r act  and bi d  
compet i t i vel y on a c i r cui t ,  r egi on,  or  st at ewi de basi s.   
 ( d)   Recommend st at ewi de cont r act i ng st andar ds f or   
pr ocur ement  of  s t at e- f unded due pr ocess ser v i ces and  
devel opi ng uni f or m cont r act  f or ms f or  use i n pr ocur i ng  
ser v i ces.   
 ( e)   Advi se t he Legi s l at ur e on st r at egi es and pol i c i es  
t o cont ai n cost s.   
 ( f )   Recommend uni f or m st andar ds t o be appl i ed by t he  
publ i c  def ender  and t he cour t  i n det er mi ni ng whet her  or   
not  t her e i s  a conf l i c t  of  i nt er est  pur suant  t o s.   
27. 5303.   
 ( 6)   To ai d i n t he t r ansi t i on t o f ul l  i mpl ement at i on of   
Revi s i on 7 t o Ar t i c l e V,  t he boar d shal l  i ssue i t s   
i ni t i al  r ecommendat i ons by November  1,  2003.  Ther eaf t er ,   
t he boar d shal l  i ssue any addi t i onal  r ecommendat i ons or   
r evi s i ons t her et o by Sept ember  1 of  each year .   
 ( 7)   I n pr epar i ng budget s and ent er i ng i nt o cont r act ual   
ar r angement s f or  t he pr ocur ement  of  s t at e- f unded due  
pr ocess ser v i ces f or  f i scal  year  2004- 2005,  t he Chi ef   
Just i ce and t he c i r cui t  Ar t i c l e V i ndi gent  ser v i ces  
commi t t ees ar e aut hor i zed and encour aged t o consi der  t he  
advi ce and r ecommendat i ons of  t he boar d.   
 ( 8)   The Just i ce Admi ni st r at i ve Commi ssi on shal l  pr ovi de  
st af f  suppor t  t o t he boar d.   
Hi st or y. - - s.  48,  ch.  2003- 402.   
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RULE 3. 112.  MI NI MUM STANDARDS FOR ATTORNEYS I N CAPI TAL CASES 
( a)  St at ement  of  Pur pose.  The pur pose of  t hese r ul es i s  t o set  mi ni mum 
st andar ds f or  at t or neys i n capi t al  cases t o hel p ensur e t hat  compet ent  
r epr esent at i on wi l l  be pr ovi ded t o capi t al  def endant s i n al l  cases.  Mi ni mum 
st andar ds t hat  have been pr omul gat ed concer ni ng r epr esent at i on f or  def endant s 
i n cr i mi nal  cases gener al l y  and t he l evel  of  
adher ence t o such st andar ds r equi r ed f or  noncapi t al  cases shoul d not  be 
adopt ed as suf f i c i ent  f or  deat h penal t y cases.  Counsel  i n deat h penal t y cases 
shoul d be r equi r ed t o per f or m at  t he l evel  of  an at t or ney r easonabl y sk i l l ed 
i n t he speci al i zed pr act i ce of  
capi t al  r epr esent at i on,  zeal ousl y commi t t ed t o t he capi t al  case,  who has had 
adequat e t i me and r esour ces f or  pr epar at i on.  These mi ni mum st andar ds f or  
capi t al  cases ar e not  i nt ended t o pr ecl ude any c i r cui t  f r om adopt i ng or  
mai nt ai ni ng st andar ds havi ng gr eat er  r equi r ement s.  
( b)  Def i ni t i ons.  A capi t al  t r i al  i s  def i ned as any f i r s t - degr ee mur der  case 
i n whi ch t he St at e has not  f or mal l y  wai ved t he deat h penal t y on t he r ecor d.  A 
capi t al  appeal  i s  any appeal  i n whi ch t he deat h penal t y has been i mposed.  A 
capi t al  post convi ct i on 
pr oceedi ng i s  any post convi ct i on pr oceedi ng wher e t he def endant  i s  st i l l  
under  a sent ence of  deat h.  
( c)  Appl i cabi l i t y .  Thi s r ul e appl i es t o al l  l awyer s handl i ng capi t al  t r i al s  
and capi t al  appeal s,  who ar e appoi nt ed or  r et ai ned on or  af t er  Jul y 1,  2002.   
Subj ect  t o mor e speci f i c  pr ovi s i ons i n t he r ul e,  t he st andar ds est abl i shed by 
t he r ul e appl y t o Publ i c  Def ender s and t hei r  assi st ant s.  
( d)  Li st  of  Qual i f i ed Conf l i c t  Counsel .  
( 1)  Ever y c i r cui t  shal l  mai nt ai n a l i st  of  conf l i c t  counsel  qual i f i ed f or  
appoi nt ment  i n capi t al  cases i n each of  t hr ee cat egor i es:  
( A)  l ead t r i al  counsel ;  
( B)  t r i al  cocounsel ;  and 
( C)  appel l at e counsel .  
No at t or ney may be appoi nt ed t o handl e a capi t al  t r i al  or  appeal  unl ess dul y 
qual i f i ed on t he appr opr i at e l i s t .  
( 2)  The conf l i c t  commi t t ee f or  each c i r cui t  i s  r esponsi bl e f or  appr ovi ng and 
r emovi ng at t or neys f r om t he l i s t  pur suant  t o sect i on 925. 037,  Fl or i da 
St at ut es.  Each c i r cui t  commi t t ee i s  encour aged t o obt ai n addi t i onal  i nput  
f r om exper i enced capi t al  def ense counsel .  
( e)  Appoi nt ment  of  Counsel .  A cour t  must  appoi nt  l ead counsel  and,  upon 
wr i t t en appl i cat i on and a showi ng of  need by l ead counsel ,  shoul d appoi nt  
cocounsel  t o handl e ever y capi t al  t r i al  i n whi ch t he def endant  i s  not  
r epr esent ed by r et ai ned counsel  or  t he Publ i c  Def ender .  Lead counsel  shal l  
have t he r i ght  t o sel ect  cocounsel  f r om at t or neys on 
t he l ead counsel  or  cocounsel  l i s t .  Bot h at t or neys shal l  be r easonabl y 
compensat ed f or  t he t r i al  and sent enci ng phase.  Except  under  ext r aor di nar y 
c i r cumst ances,  onl y one at t or ney may be compensat ed f or  ot her  pr oceedi ngs.  I n 
capi t al  cases i n whi ch t he Publ i c  Def ender  i s  appoi nt ed,  t he Publ i c  Def ender  
shal l  desi gnat e l ead and cocounsel .  
( f )  Lead Counsel .  Lead t r i al  counsel  assi gnment s shoul d be gi ven t o at t or neys 
who:  
( 1)  ar e member s of  t he bar  admi t t ed t o pr act i ce i n t he j ur i sdi ct i on or  
admi t t ed t o pr act i ce pr o hac v i ce;  and 
( 2)  ar e exper i enced and act i ve t r i al  pr act i t i oner s wi t h at  l east  f i ve year s 
of  l i t i gat i on exper i ence i n t he f i el d of  cr i mi nal  l aw;  and 
( 3)  have pr i or  exper i ence as l ead counsel  i n no f ewer  t han ni ne st at e or  
f eder al  j ur y t r i al s  of  ser i ous and compl ex cases whi ch wer e t r i ed t o 
compl et i on,  as wel l  as pr i or  exper i ence as l ead def ense counsel  or  cocounsel  
i n at  l east  t wo st at e or  f eder al  cases t r i ed t o compl et i on i n whi ch t he deat h 
penal t y was sought .   I n addi t i on,  of  t he ni ne j ur y t r i al s whi ch wer e t r i ed t o 
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compl et i on,  t he at t or ney shoul d have been l ead counsel  i n at  l east  t hr ee 
cases i n whi ch t he char ge was mur der ;  or  al t er nat i vel y,  of  t he ni ne j ur y 
t r i al s ,  at  l east  one was a mur der  t r i al  and an addi t i onal  f i ve wer e f el ony 
j ur y t r i al s ;  and 
( 4)  ar e f ami l i ar  wi t h t he pr act i ce and pr ocedur e of  t he cr i mi nal  cour t s of  
t he j ur i sdi ct i on;  and 
( 5)  ar e f ami l i ar  wi t h and exper i enced i n t he ut i l i zat i on of  exper t  wi t nesses 
and evi dence,  i nc l udi ng but  not  l i mi t ed t o psychi at r i c  and f or ensi c evi dence;  
and 
( 6)  have demonst r at ed t he necessar y pr of i c i ency and commi t ment  whi ch 
exempl i f y  t he qual i t y  of  r epr esent at i on appr opr i at e t o capi t al  cases,  
i nc l udi ng but  not  l i mi t ed t o t he i nvest i gat i on and pr esent at i on of  evi dence 
i n mi t i gat i on of  t he deat h penal t y;  and 
( 7)  have at t ended wi t hi n t he l ast  t wo year s a cont i nui ng l egal  educat i on 
pr ogr am of  at  l east  t wel ve hour s ’  dur at i on devot ed speci f i cal l y  t o t he 
def ense of  capi t al  cases.  At t or neys who do not  meet  t he cont i nui ng l egal  
educat i on r equi r ement  on Jul y 1,  
2002,  shal l  have unt i l  Mar ch 1,  2003,  i n whi ch t o sat i s f y t he cont i nui ng 
l egal  educat i on r equi r ement .  
( g)  Cocounsel .  Tr i al  cocounsel  assi gnment s shoul d be gi ven t o at t or neys who:  
( 1)  ar e member s of  t he bar  admi t t ed t o pr act i ce i n t he j ur i sdi ct i on or  
admi t t ed t o pr act i ce pr o hac v i ce;  and 
( 2)  qual i f y  as l ead counsel  under  par agr aph ( f )  of  t hese st andar ds or  meet  
t he f ol l owi ng r equi r ement s:  
( A)  ar e exper i enced and act i ve t r i al  pr act i t i oner s wi t h at  l east  t hr ee year s  
of  l i t i gat i on 
exper i ence i n t he f i el d of  cr i mi nal  l aw;  and 
( B)  have pr i or  exper i ence as l ead counsel  or  cocounsel  i n no f ewer  t han t hr ee 
st at e or  f eder al  j ur y t r i al s  of  ser i ous and compl ex cases whi ch wer e t r i ed t o 
compl et i on,  at  l east  t wo of  whi ch wer e t r i al s  i n whi ch t he char ge was mur der ;  
or  al t er nat i vel y,  of  t he t hr ee j ur y t r i al s ,  at  l east  one was a mur der  t r i al  
and one was a f el ony j ur y t r i al ;  and 
( C)  ar e f ami l i ar  wi t h t he pr act i ce and pr ocedur e of  t he cr i mi nal  cour t s of  
t he j ur i sdi ct i on;  
and 
( D)  have demonst r at ed t he necessar y pr of i c i ency and commi t ment  whi ch 
exempl i f y  t he qual i t y  of  r epr esent at i on appr opr i at e t o capi t al  cases,  and 
( E)  have at t ended wi t hi n t he l ast  t wo year s a cont i nui ng l egal  educat i on 
pr ogr am of  at  l east  t wel ve hour s ’  dur at i on devot ed speci f i cal l y  t o t he 
def ense of  capi t al  cases.   At t or neys who do not  meet  t he cont i nui ng l egal  
educat i on r equi r ement  on Jul y 1,  2002,  
shal l  have unt i l  Mar ch 1,  2003,  i n whi ch t o sat i s f y t he r equi r ement .  
( h)  Appel l at e Counsel .  Appel l at e counsel  assi gnment s shoul d be gi ven t o 
at t or neys who:  
( 1)  ar e member s of  t he bar  admi t t ed t o pr act i ce i n t he j ur i sdi ct i on or  
admi t t ed t o pr act i ce pr o hac v i ce;  and 
( 2)  ar e exper i enced and act i ve t r i al  or  appel l at e pr act i t i oner s wi t h at  l east  
f i ve year s of  exper i ence i n t he f i el d of  cr i mi nal  l aw;  and 
( 3)  have pr i or  exper i ence i n t he appeal  of  at  l east  one case wher e a sent ence 
of  deat h was i mposed,  as wel l  as pr i or  exper i ence as l ead counsel  i n t he 
appeal  of  no f ewer  t han t hr ee f el ony convi ct i ons i n f eder al  or  st at e cour t ,  
at  l east  one of  whi ch was an appeal  of  a mur der  convi ct i on;  or  al t er nat i vel y,  
have pr i or  exper i ence as l ead counsel  i n t he appeal  of  no f ewer  t han s i x  
f el ony convi ct i ons i n f eder al  or  st at e cour t ,  at  l east  t wo of  whi ch wer e 
appeal s of  a mur der  convi ct i on;  and ( 4)  ar e f ami l i ar  wi t h t he pr act i ce and 
pr ocedur e of  t he appel l at e cour t s of  t he j ur i sdi ct i on;  and 
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( 5)  have demonst r at ed t he necessar y pr of i c i ency and commi t ment  whi ch 
exempl i f y  t he qual i t y  of  r epr esent at i on appr opr i at e t o capi t al  cases;  and 
( 6)  have at t ended wi t hi n t he l ast  t wo year s a cont i nui ng l egal  educat i on 
pr ogr am of  at  l east  t wel ve hour s ’  dur at i on devot ed speci f i cal l y  t o t he 
def ense of  capi t al  cases.  At t or neys who do not  meet  t he cont i nui ng l egal  
educat i on r equi r ement  on Jul y 1,  
2002,  shal l  have unt i l  Mar ch 1,  2003,  i n whi ch t o sat i s f y t he r equi r ement .  
( i )  Not i ce of  Appear ance.  An at t or ney who i s  r et ai ned or  appoi nt ed i n pl ace 
of  t he Publ i c  Def ender  t o r epr esent  a def endant  i n a capi t al  case shal l  
i mmedi at el y f i l e a not i ce of  appear ance cer t i f y i ng t hat  he or  she meet s t he 
qual i f i cat i ons of  t hi s r ul e.  I f  t he of f i ce of  t he Publ i c  Def ender  i s  
appoi nt ed t o r epr esent  t he def endant ,  t he publ i c  def ender  shal l  
cer t i f y  t hat  t he assi st ant s assi gned as l ead and cocounsel  meet  t he 
r equi r ement s of  t hi s r ul e.  A not i ce of  appear ance f i l ed under  t hi s r ul e shal l  
be ser ved on t he def endant .  
( j )  Li mi t at i on on Casel oads.  
( 1)  Gener al l y .  As soon as pr act i cabl e,  t he t r i al  cour t  shoul d conduct  an 
i nqui r y r el at i ng t o counsel ’ s  avai l abi l i t y  t o pr ovi de ef f ect i ve assi st ance of  
counsel  t o t he def endant .  I n assess i ng t he avai l abi l i t y  of  pr ospect i ve 
counsel ,  t he cour t  shoul d consi der  t he number  of  capi t al  or  ot her  cases t hen 
bei ng handl ed by t he at t or ney and any ot her  c i r cumst ances bear i ng on t he 
at t or ney’ s r eadi ness t o pr ovi de ef f ect i ve assi st ance of  counsel  t o t he 
def endant  i n a t i mel y f ashi on.  No appoi nt ment  shoul d be made t o an at t or ney 
who may be unabl e t o pr ovi de ef f ect i ve l egal  r epr esent at i on as a r esul t  of  an 
unr eal i s t i cal l y  hi gh casel oad.  Li kewi se,  a pr i vat e at t or ney shoul d not  
under t ake t he r epr esent at i on of  a def endant  i n a capi t al  case i f  t he 
at t or ney’ s casel oad i s  hi gh enough t hat  i t  mi ght  i mpai r  t he qual i t y  of  l egal  
r epr esent at i on pr ovi ded t o t he def endant .  
( 2)  Publ i c  Def ender .  I f  a Publ i c  Def ender  seeks t o r ef use appoi nt ment  t o a 
new capi t al  case based on a c l ai m of  excessi ve casel oad,  t he mat t er  shoul d be 
r ef er r ed t o t he Chi ef  Judge of  t he c i r cui t  or  t o t he admi ni st r at i ve j udge as 
so desi gnat ed by t he Chi ef  
Judge.  The Chi ef  Judge or  hi s or  her  desi gnat e shoul d coor di nat e wi t h t he 
Publ i c  Def ender  t o assess t he number  of  at t or neys i nvol ved i n capi t al  cases,  
eval uat e t he avai l abi l i t y  of  pr ospect i ve at t or neys,  and r esol ve any 
r epr esent at i on i ssues.  
( k)  Except i onal  Ci r cumst ances.  I n t he event  t hat  t he t r i al  cour t  det er mi nes 
t hat  except i onal  c i r cumst ances r equi r e appoi nt ment  of  counsel  not  meet i ng t he 
r equi r ement s of  t hi s r ul e,  t he t r i al  cour t  shal l  ent er  an or der  speci f y i ng,  
i n wr i t i ng,  t he except i onal  
c i r cumst ances r equi r i ng devi at i on f r om t he r ul e and t he cour t ’ s  expl i c i t  
det er mi nat i on t hat  counsel  chosen wi l l  pr ovi de compet ent  r epr esent at i on 
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CONFLICT GUIDELINES 
 
 

ATTORNEY GUIDELINES FOR CONFLICTS OF INTEREST 
 

The following guidelines will assist attorneys in determining whether or not a conflict of 

interest exists and what course of action to follow if a conflict is discovered.  It is emphasized 

that each attorney is obligated to independently resolve a conflict issue in accordance with the 

ethical rules governing the Bar.  Further, in resolving conflicts, attorneys must be mindful of the 

duty of individual loyalty and independent judgement that the public defender owes each 

individual client.  Finally, these guidelines are not binding and each potential conflict must be 

evaluated in light of the particular facts and circumstances of a given case and individual client.  

I.   CONFLICTS IN REPRESENTATION 

A. Conflicts of Interest Involving Codefendants 

Joint representation of co-defendants is not per se violative of the constitutional guarantee 

of effective assistance of counsel.  Holloway v. Arkansas, 435 U.S. 478, 98 S. Ct. 1173 (1978). 

However, multiple representation “engenders special dangers” , Wheat v. United States, 486 U.S. 

153, 160 (1988), and “ is suspect,”  Holloway v Arkansas, 435 U.S. at 489-90; “ [t]he interest of 

most codefendants are conflicting.”   Baker v. State, 202 So. 2d 563, 555-56 (Fla. 1967); see also 

Fed.R.Crim.P.44 (c) (directs trial judges to investigate cases involving joint representation) and 

Freund v. Butterworth, No.93-5317, 1997 WL397181 (11th Cir.July 16, 1997). 

Thus, attorneys are strongly advised to follow Standard 4-3.5 of the ABA Standards for 

Criminal Justice (1993), entitled “Conflicts of Interest” : 

The potential for conflict of interest in representing multiple 
defendants is so grave that ordinary defense counsel should decline 
to act for more than one of several codefendants except in unusual 
situations when, after careful investigation, it is clear either that no 
conflict is likely to develop at trial, sentencing, or at any other time 
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in the proceeding or that common representation will be 
advantageous to each of the codefendants represented. 
 

Attorneys should familiarize themselves with Rules 4-1.6, 4-1.7, 4-1.8 and 

4-1.9 of the Rules Regulating The Florida Bar.  Generally, if by virtue of joint 

representation, an attorney must forbear from doing something on behalf of a 

client because of responsibilities or obligations to another client, there is a 

conflict.  Similarly, if by doing something for one client, another client is harmed, 

there is a conflict.   

 

Early withdrawal from joint representation conserves public defender resources, avoids 

delay, and better serves the client.  Moreover, persisting in the joint representation until both 

clients are interviewed and an actual conflict is discovered, is likely to result in the public 

defender having to withdraw from not one, but both defendants’  cases.  Additionally, joint 

representation is likely to result in a greater number of post conviction challenges to counsel’s 

effectiveness; thus, it is counterproductive to the goal of reducing state expenditures. 

2.  After a thorough review of the Rules Regulating the Florida Bar, attorneys should also 

consider the following: 

a.  Does it appear that the attorney will have an opportunity to negotiate one or more of 

the cases?  See U.S. v. Mahar, 550 F.2d 1005 (5th Cir. 1977).  An attorney cannot represent two 

codefendants, one of whom negotiates a plea, without an express waiver of conflict by the non-

pleading co-defendant.  See waiver section, infra. 

b.  Does it appear that one client is more culpable than the other(s)?  See U.S. ex rel 

Taylor, 305 F.Supp. 1036 (E.D. Pa. 1969).  This will clearly put an attorney in a position of 

divided loyalty between clients. 
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c.  Does it appear that the defense of one client interviewed will be inconsistent with the 

other(s) or antagonistic to the defense of the other(s)?  See Baker v. State, 202 So.2d 563 (Fla. 

1967). 

d.  Has one of the clients given a statement to the police?  See Baker v. Wainwright, 422 

F.2d 145 (5th Cir. 1970), cert denied, 399 U.S. 927 (1970) (where one of two defendants 

represented by the same counsel made a confession and then took the stand to deny it; the court 

indicated that the prejudice was “self-evident.” ) 

e. Do the co-defendants give conflicting accounts of the events?  Here again, loyalty 

between clients regarding theory of defense may be compromised.  People v. Hocquard, 64 

Mich. App. 331, 236 NE.2d 72 (1975). 

            f.   Has one client given (or is one about to give) confidential information that 

would be helpful to another client but detrimental to himself or herself?  Rule 4-1.7-1.10, 4-1.16, 

Rules Regulating The Florida Bar. 

g.  Is one of the client’s past record, family situation, character, etc., so different from the 

other(s) that argument could be made at sentencing that one defendant should receive a lighter 

sentence than the other?  When an attorney is put in a position of arguing that one client led the 

other down the path to crime, a situation of divided loyalty is created.  Commonwealth v. Cox, 

441 Pa. 64, 270 A.2d 207 (1970); Hall v. State, 63 Wis.2d 304, 217 N.W.2d 352 (1974). 

B.  Other Miscellaneous Conflicts of Interest 

1.  If a state witness against a present public defender client is currently represented by 

the public defender, an obvious conflict exists.  See Guzman v. State, 644So.2d 996 (Fla. 1994).  

(E.g. The state tries to solicit testimony from a jail cell mate whom the public defender 

represents.) 
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2. If a state witness against a present public defender client is a former client of the 

office, there may be a conflict.  See Nixon v. Siegel, 626 So.2d 1024 (Fla. 3d DCA 1993).  (E.g. 

A former client becomes victim of a case in which a current client is charged, and some aspect of 

the victim’s character may be at issue.)  

3. If investigation uncovers evidence that another person committed the charged crime 

and that other person is a current public defender client, an obvious conflict exists and other 

problems may develop during discovery.   

4.  A public defender employee is the victim in the case. 

5.  A public defender employee is a State witness in the case. 

II.   WAIVER OF CONFLICT/WAIVER OF ATTORNEY-CLIENT PRIVILEGE 

A client can waive a potential or actual conflict after being fully informed of the conflict, 

the nature of the conflict and his/her right to obtain separate counsel.  See Lee v. State, 22 FLW 

D751 (Fla. 1st DCA 1997).  However, if a conflict truly exists, it is seldom beneficial to clients’  

interests to waive.  Waiver is appropriate only when the client’s interests are fully protected; the 

lawyer must reasonably believe that the conflict will not adversely affect the representation.  See 

R. Regulating Fla. Bar 4-1.7.  Moreover, actively seeking waivers may not necessarily conserve 

state funds since defendants are likely to challenge the waivers by post conviction motion. 

Any waiver of conflict must be in writing.  An attorney cannot discuss what one client 

has said with another client without an additional waiver of attorney-client privilege.  This also 

must be fully explained to the client and any waiver must be in writing.  Moreover, in a 

codefendant situation, a waiver must be obtained from each client.  See Guzman v. State, 644 

So.2d at 999. 
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III.   INTERVIEWING CODEFENDANTS 

Simultaneous interviewing of codefendants compromises the attorney-client privileges 

for both clients and must be avoided.  It is dangerous since one codefendant may provide 

incriminating information in the presence of the other defendants(s).  Whatever possible time 

may be saved by a joint interview is not worth recklessly endangering the client’s position. 

IV.  PROCEDURES TO BE FOLLOWED CONCERNING CERTIFICATION OF 
CONFLICTS AND WITHDRAWAL FROM REPRESENTATION 
 

Once an attorney has decided there is a conflict which required withdrawal, the following 

guidelines should be followed: 

a. keep the client which the office has represented the longest and withdraw from the 

most recently-appointed client(s); 

b.  keep the most complex case or the one which will require the most time and expense; 

            c.  keep the client who is in the most disadvantageous position (looking at the 

longest sentence, made the confession, was the “ ringleader” , etc.). 

V. ADDITIONAL CONSIDERATIONS 

A.  There is no conflict of interest because an attorney and client do not like each other.  

Additionally, there is no conflict because a client does not want to follow the attorney’s advice 

(unless it involves perjury, or the commission of a future crime).  

B.  The following are not automatic grounds for conflict:  

1.  A conflict does not necessarily exist if a client files a grievance against an attorney 

with The Florida Bar.  Jones v. State, 658 So.2d 122, 125 n.2 (Fla.2d DCA 1995).  When a client 

filed a Bar complaint, counsel should consider whether the client is improperly attempting to 

manipulate the appointment of counsel.  However, the filing of a nonfrivolous legal action or 

complaint against an individual attorney or the office may create a conflict of interest.  Attorneys 
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should discuss potential conflicts involving bar grievances with a supervisor or the Public 

Defender. 

2. A conflict of interest was present in a closed case involving the client. 

3. A victim or state witness has a friend or relative in the office. 

4.  A personal conflict exists between an assistant public defender and a client. 

 5.  It is usually not a conflict if a witness supporting the defendant is a client or former 

client, since the representation usually will not be adverse. 

C.  A defendant whose case is final and is no longer in custody, on probation, or on 

parole is not a currently represented client under these guidelines.  A defendant for whom the 

office is seeking post judgment relief by a court order is a currently represented client. 

D.  The fact that information was obtained during an attorney-client relationship does not 

necessarily create a conflict if the information is equally available in the public record (e.g. the 

fact of a felony conviction).  In addition, the possession of confidential information concerning a 

former client does not lead to a conflict if that information is irrelevant to the new matter. 

E.  If a defendant has been convicted in a previous case while being represented by the 

office, and there is a colorable claim of ineffective assistance of counsel in the previous case, 

there is a conflict unless there is a voluntary waiver from the client or there exists another 

remedy to correct the error, other than an ineffective assistance claim. 

F.  In instances where a conflict is apparent before the Public Defender is appointed, the 

Public Defender should immediately certify the conflict under Chapter 27. 

G.  Section 27.53(3), Fla. Stat. (1999) gives the court the power to conduct a review 

when a defendant asserts a conflict of interest.  Attorneys should keep in mind, however, that if 

the basis for the conflict involves confidential client communications, disclosure may violate the 
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attorney-client and therefore be unethical.  See Moorman v. Threadgill, 462 So.2d 573 (Fla. 2d 

DCA 1985).  In addition, a trial court’s denial of a motion to withdraw despite an irreconcilable 

conflict of interest can be reversed on appeal.  See Valle v. State, 763 So.2d 1175 (Fla. 4th DCA 

2000).  Moore v. State, 787 So.2d 205 (Fla. 4th DCA 2001).  But see Hunter v. State, 770 So.2d 

232 (Fla. 4th DCA 2000).  
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