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INTRODUCTION

In November 1998, voters approved Revision 7 to Article V of the Florida Constitution which
must be fully effectuated by July 1, 2004. During the 2003 Legidlative Special Session A, House
Bill 113A was passed into law (Chapter 2003-402, Laws of Florida) to address the
implementation of Revision 7. The Article V Indigent Services Advisory Board (the Board) was
created in section 29.014, Florida statutes (F.S.) by section 48 of HB 113A. The statute requires
staff support to be provided by the Justice Administrative Commission. The twelve members of
the board were to be appointed for four year terms, effective July 1, 2003.

The Board was created “for the purpose of advising the Legislature in establishing qualifications
and compensation standards governing the expenditure of state appropriated funds for those
providing state-funded due process services for indigents provided through the courts, state
attorneys, public defenders, and private court-appointed counsel. These services include, but are
not limited to court-appointed counsel, court reporting and transcription services, interpreter
services, and expert witnesses.”

The statute requires the Board to:

Recommend qualifications for those providing authorized state-funded due process
Sservices,

Recommend any needed adjustments to existing compensation standards for private
court-appointed counsel and other providers of due process services,

Identify due process services that should be included on a state contract and bid
competitively on acircuit, region or statewide basis;

Recommend statewide contracting standards for procurement of state-funded due process
services and develop uniform contracting forms;

Advise the Legislature on strategies and policies to contain costs;

Recommend uniform standards to be applied by the Public Defender and the court in
determining whether or not there is a conflict of interest pursuant to s. 27.503, F.S; and

Issue initial recommendations by November 1, 2003, and issue any additional
recommendations or revisions thereto by September 1 of each year.
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EXECUTIVE SUMMARY

Prior to submitting its initial recommendations to the Legislature, four meetings of the Board
were held.

September 15, 2003: An organizational meeting was held. Senator Rod Smith and Mr.
George Meros were elected Chair and Vice-Chair respectively. The Board directed the
Justice Administrative Commission (JAC) to collect data relating to due process services
statewide for the next meeting.

October 20, 2003: The Board reviewed preliminary information compiled by JAC on the
administration and compensation of due process services by each of the judicial circuits.
Senator Smith appointed Board members to one of four subcommittees: Expert
Witnesses, Interpreters, Court Reporters and Court-Appointed Counsel.

The four subcommittees subsequently met on 12 occasions via teleconference calls. They
reviewed numerous documents, collected current fee ranges for due process services, and
established suggested fee ranges, cost containment strategies and policy proposals.

November 10, 2003: The subcommittee chairs presented their reports.  The
subcommittees essentially recommended that each circuit be allowed the flexibility to
choose the most cost efficient method of delivery within established parameters. For
example, court reporting services could be provided through a contract model, an
employee model, or ahybrid model, depending upon the locale. During that meeting, the
chair requested research be conducted regarding the possibility of regional or statewide
procurement of due process services. In addition, Mr. George Meros submitted a letter to
the Board expressing certain concerns, stating that “the report rests on an erroneous
premise that the Florida Constitution reposes exclusive authority in the judicial branch to
determine the qualifications of, and the means to procure, court interpreters.” (See
Appendix B)

Subsequent to the November 10, 2003 meeting, at the direction of Senator Smith, a workgroup
was established to explore the feasibility and possible cost savings of procuring due process
services through a competitive bid instrument on a circuit, region, or statewide basis. The
workgroup consisted of staff from the Justice Administrative Commission, Office of the State
Courts Administrator, Department of Management Services, Attorney General, House of
Representatives and Senate. The workgroup focused on developing an Invitation to Negotiate
(ITN) for court reporter services, but found that (1) the statutory time constraints imposed on the
Board did not allow sufficient time for an ITN to be issued and responses evaluated, and (2)
there was insufficient time to resolve issues surrounding who would issue the ITN and under
what authority it could be issued. As a result, the Board's final report does not contain detailed
empirical analysis of possible cost savings, if any, associated with competitive procurement of
state-funded due process services. The Board recommends continued analysisin this area.
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December 8, 2003: The subcommittee reports were again discussed, amended and
approved. A report on the work and initial findings of the workgroup developing the
court reporter ITN was provided. Senator Smith asked that a final report of the Board's
recommendations be prepared for review, amendment and approval by a formal vote of
its membership, before submission to the Governor, the Chief Justice of the Supreme
Court, the President of the Senate and the Speaker of the House of Representatives.
December 22, 2003 was set as the due date for the report to be submitted for the Board's
review.

Public testimony was received at all meetings of the Board, as well as during each teleconference
call held by the four subcommittees. The Board aso reviewed and considered many documents
submitted by stakeholders and agencies within the judicial branch throughout the entire process.

In accordance with section 29.014, F.S,, this final report includes the Board's recommendations
for qualifications for those providing due process services, adjustments to existing compensation
standards for service providers, cost containment policies and strategies and uniform standards to
be applied by the Public Defender and the court in making conflict of interest determinations.
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FINAL RECOMMENDATIONS

The members of the Article V Indigent Services Advisory Board acknowledge that the
constraints of time and complexity of the due process services issues limited their ability to fully
address every aspect of the issues for inclusion in their initial recommendations. However,
members intend to continue to work diligently throughout their terms to continuously amend any
initial recommendations requiring modification. Recognizing these limitations, it is the
consensus of the Board that the data reviewed, along with the public testimony received within
the time allotted, were sufficient to support the initial recommendations in the appendices, which
include the following:

EXPERT WITNESSES (See Appendix A)

Proposed fee ranges.

Development of a contingency plan to deal with expert fees justified outside the proposed
ranges.

Licensing, certification and continuing education/training requirements for court-
appointed experts determining competency and sanity.

Flexibility for the local advisory boards to negotiate contracts or consider the employee
model.

INTERPRETERS (See Appendix B)

Court interpreters should:
have the ability to speak both English and the foreign language fluently, including
regional colloquialisms and slang expressions.
be able to demonstrate a thorough knowledge of the theory, method, techniques,
ethics and standards of interpreting and translating.
observe grammatical conventions during formal, consultative and casual modes of
oral communication in English and in the foreign language.
have knowledge of the court system and the types of judicia proceedings,
including arraignments, plea bargains, motions and probation violation hearings
and sentencing.
have standard classifications and pay including al employees (managers,
coordinators, administrative support, and interpreters).
should provide interpreter services, when available, to state attorneys, public
defenders, and court appointed counsel, based on an equitable mechanism of cost
recovery for the courts.

The Office of State Courts Administrator should:
continue to assist circuits in identifying, orienting and qualifying court
interpreters, and all circuits should work together to share information and
techniques for keeping costs down.
develop a statewide contract for language line services with a qualified language
line provider.
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INTERPRETERS (Continued)

The Office of State Courts Administrator should (cont.):
in coordination with the Trial Court Budget Commission and the Commission on
Trial Court Performance and Accountability, continue to examine contract and
employee service delivery models, including exploring competitive procurement
options on a state, regional and circuit level, that will be effective and efficient for
individual circuits and for the court system as awhole.
coordinate with the trial courts to develop a state-wide registry/locator system,
based on language and geographic work area, for: a) foreign language
interpreters, b) sign interpreters, and c) translators, who have been tested,
completed an orientation program on Forida courts, or who have been pre-
screened by atria court administrator’s office.
The service delivery model for court interpreting costs should include: coordination of
court-related court interpreting services; liaison with and referral to (not management of)
private court interpreting providers, and delivery of court interpreting services by
employee, contract, or any combination thereof.
Each circuit should have the flexibility to develop its individual service delivery model to
include employees, contract providers, or combination, within its funding allocation and
specified ranges.
Proposed interpreter hourly ranges and trandation rates for contract court
interpreters/tranglators.
A description of staff positions with salary ranges; for employee interpreters/trans ators,
with the understanding that final class specifications should be established by the
employing entity.
The court system should continue plans to encourage persons to successfully complete a
court-based orientation and testing process.
State attorneys, public defenders, and court appointed counsel should benefit from
contracts and rates negotiated by the courts, but should obtain these services within their
respective budgets.

COURT-APPOINTED COUNSEL (See Appendix C)

Minimum qualifications for private counsel appointed by the court, (either from aregistry
established by the circuit Article V Indigent Services Committee or procured through a
competitive bidding process) private counsel in criminal appellate cases, and private
counsel in dependency cases (See Appendix C).

The recommended qualifications are the minimum requirements. Circuit Article V
Indigent Services Committees have the discretion to set higher experience standards.
Compensation for court-appointed counsel in criminal trial and appellate cases other than
capital appeals, and in dependency cases and appeals, should be established by the circuit
Article V Indigent Services Advisory Committees. This should be accomplished in the
most cost effective manner possible.

In capital death penalty cases, minimum compensation of at least ten thousand dollars. If
additional compensation is necessary, it should be paid at an hourly rate established by
the circuit Article V Indigent Services Committee and approved by the court.
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COURT APPOINTED COUNSEL (Continued)

Adoption of the Article V_Indigent Services Board Proposal for Uniform Standards for
Use in Conflict of Interest Casesis recommended (See Appendix C).

The state should seek to fully fund the transfer of county-funded assistant public
defenders and staff, subject to appropriation.

The contracting agency for court-appointed private counsel should be the circuit Article
V Indigent Services Committee.

COURT REPORTERS (See Appendix D)

Circuits and counties should be allowed flexibility to utilize methods of, and models for,
delivery that prove to be the most effective and efficient within the context of their local
environments.

Courts must have the ability to maintain control and ownership of the record of court
proceedings.

Proposed fee and salary ranges to be accepted as the initial range of negotiable fees for
court reporters, and related costs.

Court reporters/recorders, including managers, coordinators, and administrative support
should have standard classifications, qualifications, and pay as determined by the
Supreme Court.

The Florida Supreme Court Commission on Tria Courts Performance and Accountability
The Court Reporting Report and Recommendations, (See Appendix D) be accepted as a
document to detail the definition, purpose, legal necessity of court reporting at public
expense, delivery and management of court reporter services, service delivery systems,
management and performance measurements and costs.

The courts should continue to work with the Florida Supreme Court’s Commission on
Trial Court Performance and Accountability and the Court Technology Commission to
examine the options for the effective and efficient delivery of court reporting services,
including new technol ogies.

Best practices should be identified, and accountability mechanisms must be developed
and implemented. This effort should be coordinated for the judicial branch by the Florida
Supreme Court’s Commission on Trial Court Performance and Accountability.

The Supreme Court should continue to review Florida Rules of Procedures to address
issues of increasing costs, while still recognizing the courts due process and equal
protection obligation.
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APPENDIX A
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ArticleV Indigent Services Advisory Board

Expert Withess Subcommittee

Executive Summary
October 30, 2003
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HB113A

Section 48. Section 29.014, Horida Statutes, is created to read:

29.014 ArticleV Indigent Services Advisory Board. —

(1) Thereis created the Article V Indigent Services Advisory Board. The board shall

exist for the purpose of advising the Legislature in establishing qualifications and compensation

standards governing the expenditure of state appropriated funds for those providing state-funded

due process services for indigents provided through the courts, state attorneys, public defenders,

and private court-appointed counsal. These services include, but are not limited to, court-

appointed counsel, court reporting and transcription services, interpreter services, and expert

witnesses. Standards recommended by the Board shall take into account local variations and

market conditions and availability of attorneys and other service providers. The board shall aso

exist for the purpose of advising the L egislature on cost containment strategies and policies.
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Thefirst telephonic meeting of the Expert Witness Subcommittee of the Article V
Indigent Services Advisory Board was called to order at 11:00 a.m. on October 28, 2003.

Prior to thisinitial meeting, staff from my office worked with the staff from JAC
to collect expert witness related fee data from all the circuit “administrative orders’ they
were able to obtain. Telephone calls, e-mail requests and reports from the Office of State
Court Administrator (OSCA) provided supplemental data. The data was subsequently
“digtilled,” formatted three ways (i.e., by circuit, by circuit size and by circuit region —
see attachments) and distributed to all members and interested parties. Material on
recommended qualifications for experts was a so distributed (attached).

At the teleconference, the subcommittee’ s tasks were outlined. It was agreed that
a contingency plan should be developed to deal with expert fee instances outside “the
norm.” (It was generally agreed that it would be difficult or impossible to quantify the
ranges for costs for these extraordinary circumstances.)

The data on the three provided spreadsheets was discussed and it was determined
that the data was either insufficient or otherwise didn’t support “regional” or population
based contracts for services. The fee ranges presented were discussed and modified
dlightly by the members. A “fee-range proposal” entitled “ Administrative Order Expert
Fee Ranges’ has been distributed to all members and interested parties and is contained
herein for future discussion.

The members discussed certification/re-certification and continuing education
requirements for mental health service providers. General guidelines provided by the
office were discussed. Judge Bateman will contact the Florida Mental Health Institute
regarding this certification process. Representative Benson suggested that the
subcommittee also contact Christopher Slobogin at the University of Florida. |
subsequently did contact Professor Slobogin. He agreed with our initial thoughts
regarding competency and sanity court-appointed experts (i.e., that they should be
licensed in Florida and have to take the certification course.) He also agreed that
continuing education was appropriate.

“Cost containment” was discussed. It was suggested that the local advisory
boards be allowed the flexibility to negotiate contracts. Judge Bateman asked that the
“employee model” be considered as a cost-containment measure.

After Judge Bateman reports on his findings from the Florida Mental Health
Institute, we should be able to determine whether we have finalized our recommendations
or perhaps meet once more viateleconference.

Bernie McCabe, Chair

Expert Witness Subcommittee
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Attachments:
Recommended Qualifications for Experts Paid With State Funds
Administrative Order Expert Witness Fees by Circuit
Administrative Order Expert Witness Fees by Circuit Size
Administrative Order Expert Witness Fees by Circuit Region
Administrative Order Expert Witness Fee Ranges
(Tentatively adopted by the Expert Witness Subcommittee 10/28/03)
Office of State Court Administrator Summary for Expert Witnesses
Office of State Court Administrator Catalogue of Expert Witnesses
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RECOMMENDED QUALIFICATIONS FOR EXPERTS
PAID WITH STATE FUNDS

A. Expertshired or appointed pre-trial to perform competency and sanity evaluations
in criminal cases.
State of Floridalicensed psychiatrist.
State of Floridalicensed Ph.D. psychologist.

Have compl eted forensic mental health evaluator training pursuant to Chapter
916.111 F.S.

B. Hired or appointed to determineretardation or autism.

Expert should be on the list of professionals deemed qualified to make such
determination as provided in Chapter 916.301.

C. Hired or appointed for the purpose of departure hearing or appointed to conduct a
psychological evaluation in afamily law case.

Should possess the appropriate State of Floridalicense

D. All other expertsasdetermined qualified by thetrial court.
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Administrative Order Expert Witness Fee Ranges
Tentatively Adopted by the Expert Withess Subcommittee on October 28, 2003

Suggested Ranges

Administrative Order Expert Witness Categories Average (C) (D)
Investigators - Per Hour (A) $ 37.86 $30 - $50
Investigator s-Per Case (B) $ 840.00 $500 - $1,500
Expert Witness Fees-Per Hour $ 154.17 $150 - $200
Expert Witness Fees-In Court-Per Hour $ 147.17 $125 - $150
Expert Witness Fees-Out of Court-Per Hour $ 111.20 $50 - $150
Exp. Wit. Fee-Waiting to Testify-Court-Per Hour $ 71.33 $50 - $75
Exp. Wit. Fee-Waiting to Testify-Depo.-Per Hour $ 66.83 $50 - $75
Expert Witness Fees Travel-Per Hour $ 63.50 $50 - $75
Expert Witness Fees-Per Case (B) $ 1,580.00 $1,500 - $2,000
Psychological Exams-Per Exam $ 246.88 $150 - $400
Psychologist-In Court/T estify-Per Hour $ 136.60 $125 - $150
Psychologist-Waiting to Testify-Per Hour $ 84.80 $50 - $75
M edical Doctors-In Court or Deposition-Per Hour $ 156.43 $150 - $200
M edical Doctors-Out of Court-Per Hour $ 128.33 $100 - $125
Other Pre-Trial Expert-In Court-Per Hour $ 102.67 $75 - $100
Other Pre-Trial Expert-Out of Court-Per Hour $ 77.00 $50 - $75
(A) For conflict counsel only
(B) Limits may be exceeded with authorization from the court
(C) Average of all Administrative Orders specifying a fee for this category
(D) Ranges tentatively adopted by the Expert Witness Subcommittee 10/28/03
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of the State Courts Administrator

Summary for Expert Witnesses

Purpose

Purpose of expert witnesses — an expert witness is a person who, by reason of his or her special
knowledge, skill, experience, training or education in a particular subject, is qualified to express an
opinion or give expert testimony within that particular area of expertise.

State attorneys, public defenders and court appointed counsel require expert
witnesses in order to
v provide specialized knowledge required to analyze evidence for
investigative and case-evaluation purposes;
v provide testimony regarding evidence from an individual qualified to
provide expert testimony or opinion.

Courts require expert witnesses in order to:

v expert witnesses support the adjudication process by providing
the judges with highly specialized or expert information and
opinion testimony concerning a matter in dispute, and expert
or opinion testimony regarding the physical, psychological,
and/ or mental health conditions of persons affected by or
subject to dispositional orders of the court.

Juries also benefit from the availability and testimony of experts.




Office ol the State Courts Administrator
Scope of Use of Expert Witnesses at State Expense
Presently, expert witnesses are used in the trial courts and paid for at public expense
under a wide range of circumstances pursuant to statutes, rules of court, and considerations

of due process.

The Legislature, in HB 113-A (2003 Session), has articulated that expert witnesses will
be paid for with state revenues under the following standards (emphasis added):

For the courts:

“Expert witnesses not requested by anv party which are gppointed by the

For state attorneys:

“Witnesses, including expert witnesses, summoned to appear [or an
investigation, preliminary hearing, or trial in a criminal case when the

witnesses are summoned by a state attorney, and anv other expert witnesses

a

the state attornev deems necessary for the performance of his or her duties.

For public defenders and indigent defense:

“Witnesses, including expert witnesses, summoned to appear [or an
investigation, preliminary hearing, or trial in a criminal case when the
witnesses are summoned on behall of an indigent defendant, and anv other

¥

expert witnesses approved by the court.

For court appointed counsel:

“Witnesses, including expert witnesses, summoned to appear [or an
investigation, preliminary hearing, or trial in a case when the witnesses are
summoned on behalf of an indigent defendant, and any other expert witnesses

approved by the court

1]

-2
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Office of the State Courts Administrator

Due Process Analysis:

The United States Supreme Court held in_Ake v, Oklahoma, 105 S.Ct. 1087, (1985),
that an indigent criminal defendant is entitled to an expert witness at public expense when
he has demonstrated that a significant element of the delense is premised on expert

testimony.

This Court has long recognized that when a state brings its judicial power to bear on
an indigent defendant in a criminal proceeding, it must take steps to assure that the
defendant has a fair opportunity to present his defense. This elementary principle,
grounded in significant part on the Fourteenth Amendment’s due process guarantee
of fundamental fairness, derives from the beliel that justice cannot be equal where,
simply as a result of his poverty, a defendant is denied the opportunity to participate
meaningfully in a judicial proceeding in which his liberty is at stake.

105 §5.Ct. 1087, at 1092.

As the Supreme Court was presented with civil cases in which a litigant’s right to full
court access was more substantial than the public’s monetary interest, the Court began to
apply due process protections in the civil arena. In_Boddie v. Connecticut, 91 5.Ct. 780,
(1971}, the Court found that the state could not refuse access to court to an indigent couple
who did not have the fee required to file for divorce. The courts are the sole mechanism for
obtaining a dissolution of marriage and denial of access to that forum on the basis of ability
to pay, denies due process. The countervailing interest in protecting public resources must
yield to the individuals fundamental interest in a divorce proceeding. Disselution of
marriage, termination of parental rights and paternity hearings clearly involve “fundamental
interests” important enough to trigger access to courts rights for indigents. See: Little v.
Streater, 452 U.S. 1, (1981) (putative father in a paternity hearing entitled to blood tests at
public expense); M.L.B. v. S.1.1., 519 U.S. 102, (1996), (parent in termination of parental

rights proceeding entitled to transcripts at public expense.)

Due process protections require an expert witness at public expense i’ an indigent
whose “lundamental interests” are being litigated can demonstrate that the expert witness is
a critical part of the issue in question. Florida law has acknowledged that certain
proceedings have such a substantial impact on the interests of the individual that the judge is
either required to appoint an expert, or given the discretion to appoint one.

From another perspective, the court has the obligation and the inherent authority to
do that which is necessary to fully exercise its jurisdiction, and so has the authority to call for
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Office o | the State Courts Administrator

an expert witness when one is necessary even il there is no statute authorizing that
appointment. (See generally: Ex parte United States, 101 F.2d 870, (7th Cir. 1939), affirmed
308 U.5.519 (1939). As an example, if the legislature enacted a law that states that pregnant
females convicted of a crime shall not be subject to imprisonment in the same way that other
females are treated, a judge has the inherent authority to appoint a physician to examine the
defendant to make a determination of pregnancy, even without statutory authorization, if

that issue is raised.

The general circumstances requiring an expert at public expense fall into one of the

following categories:

a) when necessary to effectuate a constitutional right or protection; or

b)  when required, either expressly or by implication, in statute or court rule;
or

c) when deemed necessary by a court in the exercise ol its inherent
authority or jurisdiction; or

d)  when necessary to determine significant rights or issuesin a case
involving a party who is indigent.

Identified statutes providing for evaluation, assessment or testing by experts is provided

below. This itemization is not comprehensive.

> §39.407(3)(b), F.S. (Dependent children)
> §57.081, F.S. (Indigents)

> §61.20, F.5. (Child Custody)

» §92.231, F.S. (Expert Witnesses)

> §393.11, F.S. (Developmental Disability)

> §§394.463 and 394.473 F.S. (Involuntary Mental Health Examination - Baker

Act)
> §397.6818, F.S. (Involuntary Substance Abuse Assessment and Stabilization)
> §367.697, F.S. (Involuntary Substance Abuse Treatment)

> §406.09, F.S. (Medical Examiners; fees)

> §744.331(3) & (7), F.S. (Guardianship)

> §916.115, F.S. (Forensic Services for Mentally I11)
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Office o | the State Courts Adm

> §925.11, F.S. (Post-conviction DNA testing)
> §939.07, F.S. (Indigent Defendant)

> §939.15, F.5. (When cost paid by county)

Delinquent)

> §916.301, F.S. (Forensic Services for Retarded and Autistic)

> §921.09 , F.5. (Insanity as cause for not pronouncing sentence)

> §921.12, F.S. (Pregnancy as bar to sentencing)

> §921.137(4), F.S. (Mental retardation as bar to imposition of death penalty)

> §984.19, F.S. (Med., Psychiatric, or Psych. Examination of Child, Parent or
Guardian in Children & Families In Need Of Services Cases)

> §985.224, F.5. (Med., Psychiatric, or Psych. Examination of Child Alleged to be

scope of the exam or testimony, as well as on market factors.

> §985.229, F.5. (Assessments for Predisposition Reports in Delinquency Cases)
> §985.231(3), F.S. (Additional assessments for Juvenile Sexual Offenders)
Compensation

The rate of compensation for an expert can vary based the qualifications needed and the

Expert Category Rate/hour

Rate/case

DNA

Psychologist/Medical

Custody Evaluator

Other

Expert Witness Qualifications

Prepared by the Office of the State Courts Administrator (DRAFT October 28, 2003}

2,

{Suhr:SnArticle V Revision Tindigent Services Advisory Board\Expert Witness\Summary of Issues for subcommittee. wpd)
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Accident & Injury
Accounting, Business &
Economics

Appraisal Services
Computers & Electronics
Construction &
Architecture

Criminal, Fraud, and
Personal Identity

DNA

Employment &
Vocational

Engineering & Science

Final Report of the Article V Indigent Services Advisory
Board's Initial Recommendations

Environmental

Expert Witness Referral
Service

Family & Child Custody
Legal & Insurance
Medical & Surgical
Property and Real Estate
Psychiatry & Psychology
Securities Arbitration
Vehicles, Equipment &
Machines

Office ofthe State Courtt Administrator / Department of Strategic Planning

00,3003
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Accident Investigations
Accident Photo Analysis and
Mapping

Accident Reconstruction
Boating

Bombing

Burn/Thermal

Child Restraints
Compressors

Construction Accidents
Conveyors

Dog Bites

Equine

Failure Analysis
Fire/Arson

Firearms & Ballistics
Fireworks

Food

Glass

Helmets

Horses

Human Factors

Industrial Accidents

Injury Biomechanics

Life Care Planning
Lighting

Lightning

Machine Guarding

Marine Forensic Accident and
Reconstruction

Maritime

OSHA

OSHA Compliance
OSHA Regulation
Playgrounds & Equipment
Power Tools

Recreational Accidents & Safety

School Safety

School Security

Seat Belts

Slip & Fall

Structured Settlements
Swimming Pools

Toys
Trucking/Warehouse/Store
Accidents

Warnings & Instructions
Workplace Injuries

Safety Warnings
Office ofthe Stae Count Administrator / Department of Strategic Planning
2
=~ 09.30.03
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. Accounting Software

. Auditing

. Bankruptcy

. Certified Fraud Examiner

. CPA

. Financial Statements
. Forensic Accounting
. Intangible Assets

. Public Contracts

. Solvency Analysis

. Statistics

. Taxation

. Title VII

. Appraisers — Antiques

. Appraisers — Art

. Appraisers — Auto Damage

. Appraisers — Estate & Gift Taxes
. Appraisers — Gems & Jewelry

. Appraisers — Intangibles

. Appraisers — Machinery &
Equipment

. Appraisers — Maritime

. Appraisers — Other

. Appraisers — Real Estate

. Appraisers — Business Valuation
. Appraisers — Animals

Office ofthe Stae Count Administrator / Department of Strategic Planning
3 09.30.03
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Audio Tape
Analysis/Authentication/Voice
Audiology

Communications

Computer & Business Information
Systems

Computer Forensics/Data Recovery
Computer Programming &
Consulting

Computer Science/Intellectual
Property

Computer Valuation

Consumer Electronics

Electronic Devices & System

Amusement Parks
Architecture

Building Codes
Cement/Concrete
Civil Engineering
Construction Claims & Disputes
Construction Defects
Construction Delays
Damage Calculations
Demolition
Doors/'Windows

Final Report of the Article V Indigent Services Advisory
Board's Initial Recommendations

Electronic Equipment & Circuitry
Internet & E-Commerce
Internet/E-mail

Macro Electronics
Manufacturing Equipment and
Process

Project Management
Semiconductor

Software

Tape Transcription Services
Telecommunications

Video Audio Track

Elevator & Escalator

Fire Protection Engineering
Floor Covering/Carpet
Home Inspections

Marine Construction

Metal Roofing

Roofing

Structural Engineering
Welding

Office ofthe Stae Court Administrator / Department of Strategic Planning

09.30.03
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Alcohol, Drugs, & DUI
Autopsy

Bail Bonds
Corrections

Crime Scene Analysis
Criminology

Deadly Force
Document Examination
Electronic Surveillance
Fingerprint Specialists
Fingerprints

Firearms

Forensics

Fraud

Genealogy

ADA

Benefits & Compensation
Compressors
Discrimination

Drug & Alcohol Testing
Ergonomics

LA

Final Report of the Article V Indigent Services Advisory
Board's Initial Recommendations

DNA Experts

Handwriting Specialists
Ink Dating

Jails & Prisons

Lie Detectors/Polygraphs
Linguistic Analysis
Pathology

Police Misconduct

Police Procedure
Polygraph Examination Services
Security

Skip Tracing Services
Voice Identification

Pensions
Sexual Harassment
Vocational Rehabilitation

Office ofthe State Court Administrator / Department of Strategic Planning
09.30.03
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. Aerosols . Forensic Engineering

. Biomechanical Engineering . Geology

. Chemical Process . Hydrology / Water

: Chemistry . Materials Science

. Coatings / Paint . Metallurgy / Failure Analysis
. Communications . Mining

. Compressors . Petroleum /Natural Gars

. Conveyors . Physics

. Electrical . Plastics

. Engineering Cryogenics . Propane

. Engineers / Engineering . Traffic Engineering

. Food & Drug . Welding

. Forensic Chemistry . Wood Science & Technology

. Aerial Photo Analysis and Mapping . Hazardous Materials

. Agricultural Sciences . Lumber

. Biological Sciences . Mold

. Energy . Natural Resources

. Environmental Codes & Standards . Petroleum

. Environmental Exposures . SuperFund

. Environmental Forensics . Toxic Torts

. Environmental Safety . Trees

. Fisheries . Water Quality & Pollution
. Forestry . Weather / Meteorology /
. Geochemistry Climatology

Office ofthe State Court Administrator / Department of Strategic Planning
6 09 30,03
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. Child Abuse

: Child Custody Estate Planning

. Child Psychology . Family Law Valuations
. Divorce . Family Psychology

. Domestic Violence . Funeral Homes

. Elder Care / Nursing Homes . Sexual Abuse

. Auto Finance . Insurance Practices & Standards
. Auto Insurance . Legal Ethics
. Bad Faith . Legal Fees
. Casualty Insurance . Legal Malpractice
. Casualty Claims . Lemon Laws
. Class Actions . Lender Fraud
. Contract Claims, Interpretation & . Life Insurance
Dispute . Patent
. Copyright . Product Liability
. Employment Discrimination . Property Insurance
. Health Insurance . Reinsurance
. [P Infringement . Safety Codes & Standards
. IP License . Surety Bonds
. Insurance-Professional Liability . Trade Secret
. Insurance Claims . Trademark
. Insurance Defense . Unclaimed Assets
. Insurance Investigations
Office ofthe Stae Court Administrator / Department of Strategic Planning
7 093003
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AIDS

Alcohol Abuse

Allergy / Immunology
Alternative Medicine
Anesthesiology
Biomedical

Breast Implants

Burns / Thermal Injury
Carbon Monoxide
Cardiology
Cardiovascular Surgery
Chiropractic
Cryogenics

DNA Forensics
Dentistry / Oral Surgery
Dermatology
Diagnostic Imaging
Disabilities Assessment
Emergency Medicine / Trauma
Employee Benefits
Endocrinology
Forensic Medicine
Gastroenterology
Hand Surgery

Health Administration
Health Care Plans
Hospital

lllustrations — Medical
Infectious Diseases
Internal Medicine

Final Report of the Article V Indigent Services Advisory
Board's Initial Recommendations

Laser Surgery / Therapy
Legal Nurse Consultants
Managed Health Care
Medical Devices

Medical Insurance

Medical Malpractice
Nephrology

Neurology

Neuropathology
Nerosurgery

Obstetrics / Gynecology
Occupational Medicine
Oncology (Cancer)
Opthalmology

Orthopedic Surgery

Pain (Chronic) Management
Pediatrics

Pharmacy

Physical Therapy

Plastic Reconstructive
Podiatry

Post Traumatic Stress Disorder
Radiology

Regulatory

Self-Funded Health Care
Sports & Recreation Injuries
Surgery—-General

Tobacco & Health
Toxicology

Urology

Office ofthe State Count Administrator / Department of Strategic Planning

09.30.03
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. Commercial Real Estate . Mortgages

. Landscape Design . Premises Liability

. Leasing . Residential Real Estate

. Mapping & Surveying . Title Insurance Claims

. Behavioral Sciences . Post Traumatic Stress Disorder

. Developmental Disabilities . Psychiatric Hospital Administration
. Drug Abuse . Psychiatry

. Elder Abuse . Psychology

. Eyewitness Testimony / Memory . Spousal Abuse

. Forensic Psychiatry . Stress Related lllness

: Gambling

. Securities Arbitration

Office ofthe State Courtt Administrator / Department of Strategic Planning
09.30.03

k=]
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Air Bags

Auto Damage
Autos

Aviation & Planes
Bicycles

Boating

Bus & Truck
Compressors
Construction / Marine Machinery
Conveyors

Dot Compliance

Elevator & Escalator
Industrial Equipment/ Machinery
Ladders

Machine Guarding
Motorcycle
Plumbing

Railroads

Refineries

Safety Engineering
Tires

Trains

Office ofthe Stae Count Administrator / Department of Strategic Planning
10 093003
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November 6, 2003

The Honorable Rod Smith

Chair, Article V Indigent Services Advisory Board
405 Senate Office Building

Tallahassee, Florida 32399

Dear Senator Smith:

| am pleased to present the report of the Article V Indigent Services Advisory Board's
Court Interpreter Subcommittee. | trust that the subcommittee' s report will inform the Board' s
deliberations on this important Revision 7 element. The subcommittee was able to reach
agreement on every issue addressed in the report, with the exception of Mr. Meros questioning
whether the judicial branch has the constitutional responsibility to develop qualifications and
compensation for court interpreters, see page 5, paragraph 1. | believe Mr. Meros intends to
address his concern with the Board at the next meeting.

The subcommittee benefited from the professional and competent staff support provided
by the Office of the State Courts Administrator and the Justice Administrative Commission, for
which | am very grateful.

| look forward to presenting the subcommittee’ s report to the Board next week. Please
let me know if you would like further information.

Sincerely,

Joseph P. Farina

Chair, Court Interpreter Subcommittee
Enclosure
CC: George Meros, Jr., Esq.

Alan Rosner, Esqg.
E. Frank Farrell, Executive Director, JAC
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ARTICLE V INDIGENT SERVICESADVISORY BOARD

COURT APPOINTED COUNSEL

RECOMMENDATIONS
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INTRODUCTION

Traditionally the cost of providing attorneys to represent defendants and other clientsin the
criminal and civil courts of Florida, when the public defender was unable to do so dueto a
conflict of interest or legal inability to represent them, was the responsibility of the counties.
Revision 7 of the Florida Constitution now requires the state to appropriate funds to appoint
private counsdl to represent indigent defendants and other clients when the public defender is
unableto do so. TheArticleV Indigent Services Advisory Board is required by Florida Statute
29.014 to recommend to the Florida Legislature qualifications for those providing authorized
state-funded private court-appointed counsel, in addition to those set forth in Florida Statute
27.40. The board is aso to recommend any needed adjustments to existing compensation
standards for private court-appointed counsel and other providers of due process services
pursuant to Florida Statute 27.5304. Lastly, it isthe charge of this board to recommend to the
Legidature uniform standards to be applied by the public defenders and the court in determining
whether or not there is a conflict of interest pursuant to Florida Statute 27.5303.

The following are the recommendations of the Article V Indigent Services Advisory Board to the
Florida Legislature as required by law.
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RECOMMENDATIONS

1. Qualificationsand Compensation for Court Appointed Private Counsel.

A. Qualifications.

Florida Statute 27.40(2) sets forth that “[p]rivate counsel appointed by the court to provide
representation shall be selected from aregistry established by the circuit Article V indigent
services committee or procured through a competitive bidding process.” Florida Statute
27.40(3)(a) readsin part that “[e]ach circuit Article V indigent services committee shall compile
and maintain alist of attorneysin private practice, by county and by category. To be included on
aregistry, attorneys shall certify that they meet minimum requirements established in general
law for court appointment, are available to represent indigent defendants in cases requiring court
appointment of private counsel, and are willing to abide by the terms of the contract for
services.”

In criminal cases, the Article V Indigent Services Advisory Board recommends the Florida
Legislature enact into general law that before private counsel is appointed by the court, either
from aregistry established by the Circuit Article V Indigent Services Committee or procured
through a competitive bidding process, the following minimum qualifications be met. The
attorney must:

1) bea member in good standing of The Florida Bar.

2) have attended within the previous 12 months a minimum of ten hours of
Florida Bar approved continuing legal education devoted to criminal law.

3) provide proof of malpractice insurance.
4) meet the following experience requirements:

a) In misdemeanor cases the attorney shall have been a member of The Florida
Bar for at least one year and an experienced and active tria practitioner with
no fewer than three state or federal jury or non-jury trias.

b) Injuvenile cases the attorney shall have been a member of The Florida Bar for
at least one year and an experienced and active trial practitioner with no fewer
than three delinquency dispositions or three state or federal jury or non-jury
trials.

¢) In third degree felony cases the attorney shall have been a member of The
Florida Bar for at least two years and an experienced and active tria
practitioner with no fewer than three state or federal jury or non-jury trials.
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d)

f)

In second degree felony cases the attorney shall have been a member of The
Florida Bar for at least two years and an experienced and active tria
practitioner with no fewer that seven state or federal jury trials.

In life felony cases, capital sexua battery cases and Jimmy Ryce cases, the
attorney shall have been a member of The Florida Bar for at least five years
and an experienced and active trial practitioner with no fewer than ten state or
federa jury trials.

In capital death penalty cases the Article V Indigent Services Advisor Board
recommends adoption of Florida Rule of Criminal Procedure 3.112(f-g).

In criminal appellate cases the Article V Indigent Services Advisory Board recommends the
Florida Legislature enact into general law that before private counsel is appointed by the court,
the following qualifications be met. The attorney must:

1) beamember in good standing of The Florida Bar.

2) have attended within the previous 12 months a minimum of ten hours of Florida Bar
approved continuing legal education devoted to appellate law.

3) provide proof of malpractice insurance.

4) meet the following experience requirements:

a)

b)

In misdemeanor and felony third degree appeals shall have been a member of
The Florida Bar for at least two years, an experienced and active trial or
appellate practitioner in the field of criminal law or have prior experience in
the appeal of at least three criminal cases.

In non-capital felony appeals and Jmmy Ryce cases shal have been a
member of The Florida Bar for at least three years, an experienced and active
practitioner in the field of appellate criminal law or have experience in the
appeal of at least five criminal cases.

In capital death penalty appeals the Article V Indigent Services
Advisory Board recommends the adoption of Florida Rule of
Crimina Procedure 3.112(h).

In dependency cases the Article V Indigent Services Advisory Board recommends the Florida
Legislature enact into general law that before private counsdl is appointed by the
court the following minimum qualifications be met. The attorney must:

1) be amember in good standing of The Florida Bar.

2) provide proof of malpractice insurance.
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3) meet the following experience requirements:

a) In dependency cases the attorney shall have observed atotal of thirty hours of
hearings which shall include six shelter hearings, three dependency hearings
and one termination of parental rights hearing and attend annually, at least
three hours of continuing lega education a the Dependency Court
Improvement Project Conference, or an equivalent.

b) In termination of parental rights cases the attorney shall have at least ten
dependency trials, or one year of dependency experience.

c) In appellate cases the attorney shall have at least three years experience in
dependency or appellate law and must have been lead counsel in a minimum
of three contested dependency trials and three contested termination of
parental right trials or demonstrate knowledge through experience in the
practice of family law.

The ArticleV Indigent Services Advisory Board is aware that in some circuits conflict counsel
qualification requirements are higher than those set forth above. The board believes each circuit
should have the discretion to increase the minimum standards and qualifications for conflict
counsel. The board recommends the Florida L egislature make the experience requirements for
appointment to criminal cases and dependency cases set forth above minimum requirements
allowing the Circuit Article V Indigent Services Committees the discretion to set higher
experience standards than those set forth by general law.

B. Compensation.

Florida Statute 27 5304(1) reads in part that “ [ p] rivate court appointed counsel shall be
compensated by the Justice Administrative Commission in accordance with standards adopted
by the Legidlature after receiving recommendations from the Article V Indigent Services

Advisory Board.”

The Article V Indigent Services Advisory Board believes the issue of appropriate compensation
standards for court appointed private counsel in criminal trial and appellate casesand in
dependency cases should be determined by the Circuit Article V Indigent Services Committee.
Thiswill permit greater flexibility for those committees to address local variations that may exist
regarding rates of compensation and differentials in the experience of counsel.

The ArticleV Indigent Services Advisory Board recommends to the Florida Legislature that
compensation for court appointed counsel in criminal trial and appellate cases other than capital
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appeals, and in dependency cases and appeal s, be established by the Circuit Article V Indigent
Services Committees. In appointing private counsel to represent individuals in conflict cases, the
following factors should be considered, the skill, experience and ability of the attorney as well as
the cost effectiveness of the appointment.

In capital death penalty cases, attorneys should be compensated in a manner commensurate with
the difficulty of such cases. It isthe recommendation of the Article V Indigent Services
Advisory Board that private attorneys appointed to represent individuals in death penalty cases
be compensated at a reasonable hourly rate established by the Circuit Article V Indigent Services
Committee, and approved by the court. The minimum compensation for each attorney in a death
penalty case should be ten thousand dollars ($10,000.00). In appointing private counsel to
represent individuals in capital cases, the following factors should be considered, the skill,
experience and ability of the attorney as well as the cost effectiveness of the appointment.

The adoption of these compensation recommendations by the Florida Legislature will require
amendments to several subsections of Florida Statute 27.5304. Specifically, Florida Satute

27.5304(1) should be amended by deleting following language, “ However, compensation shall
not exceed the maximum fee limits established by this section” and Florida Statute 27.5304(3)

and Florida Satute 27.5304(5) should be abolished.

2. Uniform Standardsfor Usein Determining Conflicts of Interest.

Florida Statute 29.014(5)(f) requires the Article V Indigent Services Advisory Board to
“[rJecommend uniform standards to be applied by the public defender and the court in
determining whether or not there is a conflict of interest pursuant to s. 27.5303.” Florida Statute
27.5303(1)(d) states that “[i]n determining whether or not there is a conflict of interest, the
public defender and the court shall apply the standards adopted by the Legislature after receiving
recommendations from the Article V Indigent Services Advisory Board.”

The Article V Indigent Services Advisory Board recommends the legislature adopt the Uniform
Guidelines and Standards for Use in Conflict of Interest Cases. A copy of that document can be
found in Appendix B.

3. Cost Containment Re: County Funded Conflict Attorneys.

Florida Statute 29.014(5)(e) requires the Article V Indigent Services Advisory Board to

“[a] dvise the Legidlature on strategies and policies to contain costs.” One area the board
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believes a strategy for cost containment exists is the funding by the counties to provide conflict

counsel due to excessive caseloads.

In several circuits counties have funded conflict of interest attorneys and staff due to the
existence of excessive caseloads. The counties recognized that millions of dollars would be
saved by funding these positions within the existing and established public defender offices
instead of appointing private counsel to handle these cases. The Article V Indigent Services
Advisory Board recommends the Florida Legislature fully fund the transfer of county-funded
assistant public defenders and staff, subject to appropriation.

4. Quality of Representation Review.

Florida Statute 27.40(9) reads, “[a] circuit Article V indigent services committee or any
interested person may advise the court of any circumstance affecting the quality of
representation, including but not limited to, false or fraudulent billing, misconduct, failure to
meet continuing legal education requirements, solicitation to receive compensation from the

defendant or other client the attorney is appointed to represent, or failureto file motionsin a

timely manner” .

The Article V Indigent Service Advisory Board believes the intent of Florida Satute 27.40(9) was
to address the issue of unqualified, unethical or ineffective assistance of counsel in conflict
representation and to provide a procedure by which these concerns can be raised and remedied.
The board recommends the Florida Legislature amend Florida Statute 27.40(9) adding language
mandating each Circuit Article V Indigent Services Committee to promulgate procedures for
periodic review of each conflict counsel’ s qualifications and competency in representing

defendants or other clients the attorney is appointed to represent.
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5. Contracting Authority.

Florida Statue 27.40(5) sets forth that “The Justice Administrative Commission shall approve
uniform contract forms for use in procuring the services of private court-appointed counsel based
on the recommendations of the Article V Indigent Services Board.” The Article V Indigent
Services Advisory Board considered the issue as to whether the Justice Administrative
Commission or the Circuit Article V Indigent Service Committee should be the contracting
agency for the private court appointed counsel.

The Article V Indigent Services Advisory Board recommends the contracting agency for court
appointed private counsel be the Circuit Article V Indigent Services Committee and that the
Florida Legislature enact legislation consistent with this recommendation.
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Appendix A

FLORIDA STATUTESCITED

Florida Statute 27.40
Florida Statute 27.40(2)
Florida Statute 27.40(3)(a)
Florida Statute 27.40(5)
Florida Statute 27.40(9)
Florida Statute 27.5303
Florida Statute 27.5303(1)
Florida Statute 27.5304(1)(d)
Florida Statute 27.5304(3)
Florida Statute 27.5304(5)
Florida Statute 29.014
Florida Statute 29.014(5)(e)
Florida Statute 29.014(5)(f)

FLORIDA RULESOF CRIMINAL PROCEDURE CITED

Florida Rule of Criminal Procedure 3.112(F)
Florida Rule of Criminal Procedure 3.112(h)
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27.40 Court-appointed counsel; circuit registries;

m ni mum r equi renents; appoi ntment by court. --

(1) Counsel shall be appointed to represent any
individual in a crimnal or civil proceeding entitled to
court-appoi nted counsel under the Federal or State
Constitution or as authorized by general |aw. The court
shal | appoint a public defender to represent indigent
persons as authorized in s. 27.51. Private counsel shal
be appointed to represent indigents in those cases in
whi ch provision is made for court-appointed counsel but
the public defender is unable to provide representation
due to a conflict of interest or is not authorized to
provi de representation.

(2) Private counsel appointed by the court to provide
representation shall be selected froma registry
established by the circuit Article V indigent services
conmittee or procured through a conpetitive bidding
process.

(3) Inutilizing a registry:

(a) Each circuit Article V indigent services committee
shall conpile and maintain a list of attorneys in
private practice, by county and by category of cases. To
be included on a registry, attorneys shall certify that
they meet any mini mum requirenments established in
general law for court appointnent, are available to
represent indigent defendants in cases requiring court
appoi nt nent of private counsel, and are willing to abide
by the terns of the contract for services. Each attorney
on the registry shall be responsible for notifying the
circuit Article V indigent services conmittee of any
change in his or her status. Failure to conply with this
requi renent shall be cause for removal fromthe registry
until the requirement is fulfilled.

(b) The court shall appoint attorneys in rotating order
in the order in which nanes appear on the applicable
registry, unless the court nakes a finding of good cause
on the record for appointing an attorney out of order
An attorney not appointed in the order in which his or
her name appears on the list shall remain next in order

(c) If it finds the nunber of attorneys on the registry
in acounty or circuit for a particular category of
cases is inadequate, the circuit Article V indigent
services conmmittee shall notify the chief judge of the
particular circuit in witing. The chief judge shal
submt the names of at |least three private attorneys
with rel evant experience. The clerk of court shall send
an application to each of these attorneys to register
for appoi nt nent.

(d) Quarterly, beginning July 1, 2004, each circuit
Article V indigent services conmmittee shall provide the
Chi ef Justice of the Suprenme Court, the chief judge, the
state attorney and public defender in each judicia
circuit, and the clerk of court in each county with a
current copy of each registry.

Final Report of the Article V Indigent Services Advisory
Board's Initial Recommendations

1/6/04



(4) To be eligible for court appointnment, an attorney
nmust be a nenmber in good standing of The Florida Bar in
addition to any other qualifications specified by
general |aw.

(5) The Justice Administrative Conm ssion shall approve
uniformcontract forns for use in procuring the services
of private court-appoi nted counsel based on the
recommendati ons of the Article V Indigent Services
Advi sory Board.

(6) After court appointnment, the attorney nust
imediately file a notice of appearance with the court
i ndi cati ng acceptance of the appointnent to represent
t he def endant.

(7)(a) An attorney appointed to represent a defendant
or other client is entitled to paynent of attorney's
fees and expenses pursuant to s. 27.5304, only upon ful
performance by the attorney of specified duties,
approval of paynment by the court, and attorney
subm ssi on of a paynent request to the Justice
Adm ni strative Conmission. If an attorney is permtted
to withdraw or is otherw se renoved from representation
prior to full performance of the duties specified in
this section, the trial court shall approve paynment of
attorney's fees and costs for work perforned in an
amount not to exceed the anmpbunts specified in s.
27.5304.

(b) The attorney shall maintain appropriate
docunentation, including a current and detail ed hourly
accounting of time spent representing the defendant or
ot her client.

(8) Subject to the attorney-client, work-product
privilege, an attorney who withdraws or is renpoved from
representation shall deliver all files, notes,
docunents, and research to the successor attorney wthin
15 days after receiving notice fromthe successor
attorney. The successor attorney shall bear the cost of
transmtting all files, notes, docunents, and research

(9) Acircuit Article V indigent services committee or
any interested person may advise the court of any
circunstance affecting the quality of representation
i ncluding, but not limted to, false or fraudul ent
billing, msconduct, failure to neet continuing | ega
education requirenents, solicitation to receive
conpensation fromthe defendant or other client the
attorney is appointed to represent, or failure to file
appropriate notions in a timely manner.

(10) This section does not apply to attorneys appointed
to represent persons in postconviction capita
collateral cases pursuant to part |1V of this chapter
History.--s. 13, ch. 2003-402.
1Note.--Effective July 1, 2004.
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27.5303 Public defenders; conflict of interest.--

(1)(a) If, at any tinme during the representation of two

or nore defendants, a public defender determ nes that
the interests of those accused are so adverse or hostile
that they cannot all be counsel ed by the public defender
or his or her staff w thout conflict of interest, or

t hat none can be counsel ed by the public defender or his
or her staff because of a conflict of interest, then the
public defender shall file a nmotion to w thdraw and nove
the court to appoint other counsel. If requested by the
Justice Administrative Conm ssion, the public defender
shal |l subnit a copy of the notion to the Justice

Admi ni strative Commission at the tinme it is filed with
the court. The Justice Admi nistrative Conm ssion shal
have standing to appear before the court to contest any
notion to withdraw due to a conflict of interest. The
Justice Administrative Comm ssion may contract with
other public or private entities or individuals to
appear before the court for the purpose of contesting
any notion to withdraw due to a conflict of interest.
The court shall review and may i nquire or conduct a
hearing into the adequacy of the public defender's
representations regarding a conflict of interest without
requiring the disclosure of any confidentia
conmuni cati ons. The court shall deny the notion to
withdraw i f the court finds the grounds for withdrawa
are insufficient or the asserted conflict is not
prejudicial to the indigent client. If the court grants
the notion to withdraw, the court shall appoint one or
nore attorneys to represent the accused.

(b) Upon its own notion, the court shall appoint such
ot her counsel when the facts devel oped upon the face of
the record and court files in the case disclose a
conflict of interest. The court shall advise the
appropriate public defender and clerk of court, in
witing, with a copy to the Justice Administrative
Conmi ssion, if so requested by the Justice
Admi ni strative Comm ssion, when naking the notion and
appoi nting one or nmore attorneys to represent the
accused. The court shall specify the basis for the
conflict.

(c¢) 1In no case shall the court approve a wthdrawal by
t he public defender based sol ely upon inadequacy of
fundi ng or excess workload of the public defender

(d) 1In deternmining whether or not there is a conflict
of interest, the public defender and the court shal
apply the standards adopted by the Legislature after
recei ving recommendations fromthe Article V Indigent
Servi ces Advi sory Board.

(2) The court shall appoint conflict counsel pursuant
to s. 27.40. The appointed attorney nmay not be
affiliated with the public defender or any assistant
public defender in his or her official capacity or any
other private attorney appointed to represent a
codef endant. The public defender nay not participate in
case-rel ated deci sions, perfornmance eval uations, or
expense determinations in conflict cases.
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(3) Private court-appointed counsel shall be
conpensated as provided in s. 27.5304 in accordance wth
conpensati on standards adopted by the Legislature after
recei ving recommendations fromthe Article V Indigent
Servi ces Advi sory Board.

(4)(a) If a defendant is convicted and the death
sentence is inmposed, the appointed attorney shal
continue representation through appeal to the Suprene
Court. The attorney shall be compensated as provided in
s. 27.5304. If the attorney first appointed is unable to
handl e the appeal, the court shall appoint another
attorney and that attorney shall be conpensated as
provided in s. 27.5304.

(b) The public defender or an attorney appointed
pursuant to this section may be appointed by the court
rendering the judgnent inposing the death penalty to
represent an indigent defendant who has applied for
executive clemency as relief fromthe execution of the
j udgrment inposing the death penalty.

(c) Wen the appointed attorney in a capital case has
conpl eted the duties inposed by this section, the
attorney shall file a witten report in the trial court
stating the duties performed by the attorney and apply
for discharge.

History.--s. 19, ch. 2003-402.
1Note.--Effective July 1, 2004.
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27.5304 Private court-appoi nted counsel
conpensation. - -

(1) Private court-appointed counsel shall be
conpensated by the Justice Administrative Comm ssion in
accordance with standards adopted by the Legislature
after receiving reconmendations fromthe Article V
I ndi gent Servi ces Advi sory Board. However, conpensation
shal |l not exceed the maximumfee linits established by
this section. The attorney al so shall be reinbursed for
reasonabl e and necessary expenses in accordance with s.
29.007. If the attorney is representing a defendant
charged with nore than one offense in the same case, the
attorney shall be conpensated at the rate provided for
t he nost serious offense for which he or she represented
t he defendant. This section does not allow stacking of
the fee limts established by this section

(2) Prior to filing a notion for an order approving
paynment of attorney's fees, costs, or related expenses,
the private court-appointed counsel shall deliver a copy
of the intended billing, together with supporting
affidavits and all other necessary docunentation, to the
Justice Administrative Conmm ssion. The Justice
Admi ni strative Conmm ssion shall review the billings,
af fidavit, and documentation for conpleteness and
conpliance with contractual and statutory requirenents.
If the Justice Admi nistrative Conmi ssion objects to any
portion of the proposed billing, the objection and
reasons therefor shall be communicated to the private
court-appoi nted counsel. The private court-appointed
counsel may thereafter file his or her notion for order
approvi ng paynent of attorney's fees, costs, or related
expenses together with supporting affidavits and al
ot her necessary docunentati on. The notion rust specify
whet her the Justice Adm nistrative Conm ssion objects to
any portion of the billing or the sufficiency of
docunentation and, if so, the reasons therefor. A copy
of the notion and attachments shall be served on the
Justice Administrative Conm ssion. The Justice
Admi ni strative Conmm ssion shall have standing to appear
before the court to contest any notion for order
approvi ng paynent of attorney's fees, costs, or related
expenses. The Justice Administrative Comm ssion may
contract with other public or private entities or
i ndi vidual s to appear before the court for the purpose
of contesting any notion for order approving paynent of
attorney's fees, costs, or related expenses. The fact
that the Justice Adm nistrative Conm ssion has not
objected to any portion of the billing or to the
sufficiency of the documentation is not binding on the
court. The court retains primary authority and
responsibility for determ ning the reasonabl eness of al
billings for fees, costs, and rel ated expenses, subject
to statutory limtations.

(3) The compensation for representation in a crimna
proceedi ng shall not exceed the follow ng:

(a)1l. For msdenmeanors and juveniles represented at the
trial level: $1,000.
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2. For noncapital, nonlife felonies represented at the
trial level: $2,500.

3. For life felonies represented at the trial |evel:
$3, 000.

4. For capital cases represented at the trial |evel:
$3, 500.

5. For representation on appeal: $2,000.

(b) If a death sentence is inmposed and affirmed on
appeal to the Supreme Court, the appointed attorney
shall be all owed compensation, not to exceed $1, 000, for
attorney's fees and costs incurred in representing the
defendant as to an application for executive clenency,
wi th conmpensation to be paid out of general revenue from
funds budgeted to the Department of Corrections.

(4) By January 1, 2004, the Article V Indigent Services
Advi sory Board shall recommend to the Legislature any
adj ustments to existing conpensation schedul es for
crimnal proceedings and any proposed compensation
standards for private attorneys providing representation
in civil proceedings in which private court-appointed
counsel is required.

(5) If counsel is entitled to receive conpensation for
representati on pursuant to court appointment in a
term nation of parental rights proceedi ng under s.

39. 0134, such conmpensation shall not exceed $1, 000 at
the trial level and $2,500 at the appellate |evel.

(6) A private attorney appointed in lieu of the public
defender to represent an indigent defendant may not
reassi gn or subcontract the case to another attorney or
al l ow another attorney to appear at a critical stage of
a case who does not neet standards adopted by the
Legi sl ature after any recommendations fromthe Article V
I ndi gent Servi ces Advi sory Board.

Hi story.--s. 20, ch. 2003-402.
1Note.--Effective July 1, 2004.
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29.014 Article V Indigent Services Advisory Board. --
(1) There is created the Article V Indigent Services
Advi sory Board. The board shall exist for the purpose of
advising the Legislature in establishing qualifications
and conpensati on standards governing the expenditure of

state appropriated funds for those providing

stat e-funded due process services for indigents provided
t hrough the courts, state attorneys, public defenders,
and private court-appointed counsel. These services

i nclude, but are not Iimted to, court-appointed
counsel, court reporting and transcription services,
interpreter services, and expert wi tnesses. Standards
recommended by the board shall take into account |oca
variations and market conditions and availability of
attorneys and ot her service providers. The board shal
al so exist for the purpose of advising the Legislature
on cost contai nnent strategi es and policies.

(2) The board shall be conposed of 12 nenbers,
appoi nted as foll ows:

(a) The Governor shall appoint three nmenbers as
foll ows: one state attorney, one public defender, and
one clerk of court.

(b) The President of the Senate and the Speaker of the
House of Representatives shall each appoint three
nmenbers. O the menbers appointed by the President of
the Senate, one shall be a county conm ssioner and one
shall be an attorney in private practice with
significant crimnal trial experience. O the menbers
appoi nted by the Speaker of the House of
Repr esentatives, one shall be a county comm ssioner and
one shall be an attorney in private practice with
significant civil trial experience. The President of the
Senate and the Speaker of the House of Representatives
may each appoint a menber fromtheir respective
chanbers.

(c) The Chief Justice of the Suprene Court shal
appoint three nmenbers as follows: three trial court
judges, representing a cross-section of small, medium
and large circuits, different regions of the state, and
court divisions. Appointnents shall be nmade effective

July 1, 2003.
(3) Menbers shall be appointed for 4-year terms, except
for an appointnent to fill an unexpired term in which

event the appointnent shall be for the remainder of the
unexpired termonly. In the case where a nember nust
hold office to be qualified for board nenbership, the
nmenber's termshall also expire upon failure to nmmintain
the of fice, whichever occurs first.

(4) The menbers shall elect a chairperson annually and
shall neet at the call of the chairperson, at the
request of a nmjority of the menbership, or at the
request of the President of the Senate or the Speaker of
t he House of Representatives. Menbers shall serve
wi t hout pay but shall be entitled to rei nbursenment for
their expenses in carrying out their duties as provided
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ins. 112.061. Public officer menbers shall be

rei mbursed through the budget entity through which they
are conpensat ed.

(5) The board shall

(a) Recommend qualifications for those providing
aut hori zed state-funded due process services, including
qualifications for state-funded court reporters,

interpreters, and private court-appointed counsel, in
addition to those set forth in s. 27.40. At a m ni mum
the board shall incorporate into the eligibility and

performance standards for court-appointed counse
requirenents relating to length of menbership in The
Florida Bar, continuing |egal education, and rel evant
trial experience. At a mininum the experience standards
for crimnal cases nust require participation in three
crimnal trials for an attorney to be eligible for a
third-degree felony case and five crimnal trials to be
eligible for a case involving a felony of the second
degree or a higher degree.

(b) Recommend any needed adjustnments to existing
conpensati on standards for private court-appointed
counsel and other providers of due process services
pursuant to s. 27.5304.

(c) ldentify due process services for indigents that
shoul d be included on the state contract and bid
conpetitively on a circuit, region, or statew de basis.

(d) Recomend statew de contracting standards for
procurenent of state-funded due process services and
devel opi ng uni form contract forms for use in procuring
servi ces.

(e) Advise the Legislature on strategies and policies
to contain costs.

(f) Recomend uni form standards to be applied by the
public defender and the court in determ ning whether or
not there is a conflict of interest pursuant to s.
27.5303.

(6) To aid in the transition to full inplenmentation of
Revision 7 to Article V, the board shall issue its
initial recomendati ons by Novenber 1, 2003. Thereafter
the board shall issue any additional recomrendations or
revisions thereto by Septenber 1 of each year

(7) In preparing budgets and entering into contractua
arrangenents for the procurenent of state-funded due
process services for fiscal year 2004-2005, the Chief
Justice and the circuit Article V indigent services
conmittees are authorized and encouraged to consider the
advi ce and reconmendati ons of the board.

(8) The Justice Administrative Conmi ssion shall provide
staff support to the board.

History.--s. 48, ch. 2003-402.
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RULE 3.112. M NI MUM STANDARDS FOR ATTORNEYS | N CAPI TAL CASES

(a) Statenent of Purpose. The purpose of these rules is to set mninum
standards for attorneys in capital cases to help ensure that conpetent
representation will be provided to capital defendants in all cases. M ninum
standards that have been pronul gated concerning representation for defendants
in crimnal cases generally and the |evel of

adherence to such standards required for noncapital cases should not be
adopted as sufficient for death penalty cases. Counsel in death penalty cases
should be required to performat the level of an attorney reasonably skilled
in the specialized practice of

capital representation, zealously conmtted to the capital case, who has had
adequate tine and resources for preparation. These mninmm standards for
capital cases are not intended to preclude any circuit from adopting or
mai nt ai ni ng standards havi ng greater requirenents.

(b) Definitions. A capital trial is defined as any first-degree nurder case
in which the State has not fornmally waived the death penalty on the record. A
capital appeal is any appeal in which the death penalty has been inmposed. A
capital postconviction

proceeding is any postconviction proceeding where the defendant is stil
under a sentence of death.

(c) Applicability. This rule applies to all lawers handling capital trials
and capital appeals, who are appointed or retained on or after July 1, 2002.
Subject to nore specific provisions in the rule, the standards established by
the rule apply to Public Defenders and their assistants.

(d) List of Qualified Conflict Counsel

(1) Every circuit shall maintain a list of conflict counsel qualified for
appoi ntnent in capital cases in each of three categories:

(A) lead trial counsel

(B) trial cocounsel; and

(C) appellate counsel

No attorney may be appointed to handle a capital trial or appeal unless duly
qualified on the appropriate list.

(2) The conflict comrittee for each circuit is responsible for approving and
renoving attorneys from the Ilist pursuant to section 925.037, Florida
Statutes. Each circuit comittee is encouraged to obtain additional input
from experienced capital defense counsel

(e) Appointnment of Counsel. A court nust appoint |ead counsel and, upon
witten application and a showing of need by lead counsel, should appoint
cocounsel to handle every capital trial in which the defendant is not
represented by retained counsel or the Public Defender. Lead counsel shal
have the right to select cocounsel from attorneys on

the |lead counsel or cocounsel list. Both attorneys shall be reasonably
conpensated for the trial and sentencing phase. Except under extraordinary
ci rcunmst ances, only one attorney may be conpensated for other proceedings. In
capital cases in which the Public Defender is appointed, the Public Defender
shal | designate | ead and cocounsel

(f) Lead Counsel. Lead trial counsel assignments should be given to attorneys
who:

(1) are menmbers of the bar admitted to practice in the jurisdiction or
admtted to practice pro hac vice; and

(2) are experienced and active trial practitioners with at least five years
of litigation experience in the field of crimnal |law, and

(3) have prior experience as lead counsel in no fewer than nine state or
federal jury trials of serious and conplex cases which were tried to
conpletion, as well as prior experience as |ead defense counsel or cocounsel
in at least two state or federal cases tried to conpletion in which the death
penalty was sought. 1In addition, of the nine jury trials which were tried to
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conpletion, the attorney should have been lead counsel in at least three
cases in which the charge was nurder; or alternatively, of the nine jury
trials, at least one was a nurder trial and an additional five were felony
jury trials; and

(4) are famliar with the practice and procedure of the crimnal courts of
the jurisdiction; and

(5) are famliar with and experienced in the utilization of expert w tnesses
and evidence, including but not limted to psychiatric and forensic evidence;
and

(6) have denpnstrated the necessary proficiency and comitnent which
exenplify the quality of representation appropriate to capital cases,
including but not linmted to the investigation and presentation of evidence
in mtigation of the death penalty; and

(7) have attended within the last two years a continuing |egal education
program of at |least twelve hours’ duration devoted specifically to the
defense of capital cases. Attorneys who do not neet the continuing |egal
education requirenent on July 1,

2002, shall have until March 1, 2003, in which to satisfy the continuing
| egal education requirenent.

(g) Cocounsel. Trial cocounsel assignnments should be given to attorneys who:
(1) are nmenbers of the bar admitted to practice in the jurisdiction or
admtted to practice pro hac vice; and

(2) qualify as |lead counsel under paragraph (f) of these standards or neet
the foll owi ng requirements:

(A) are experienced and active trial practitioners with at |east three years
of litigation

experience in the field of crimnal [aw, and

(B) have prior experience as |ead counsel or cocounsel in no fewer than three
state or federal jury trials of serious and conplex cases which were tried to
conpletion, at least two of which were trials in which the charge was nurder;
or alternatively, of the three jury trials, at least one was a nurder trial
and one was a felony jury trial; and

(C) are familiar with the practice and procedure of the crimnal courts of
the jurisdiction;

and

(D) have denpnstrated the necessary proficiency and comitnent which
exenplify the quality of representation appropriate to capital cases, and

(E) have attended within the last two years a continuing |egal education
program of at least twelve hours’ duration devoted specifically to the
defense of capital cases. Attorneys who do not neet the continuing |egal
education requirenent on July 1, 2002,

shal |l have until March 1, 2003, in which to satisfy the requirement.

(h) Appellate Counsel. Appellate counsel assignnents should be given to
att orneys who:

(1) are nmenbers of the bar admitted to practice in the jurisdiction or
admtted to practice pro hac vice; and

(2) are experienced and active trial or appellate practitioners with at | east
five years of experience in the field of crimnal |aw and

(3) have prior experience in the appeal of at |east one case where a sentence
of death was inposed, as well as prior experience as |ead counsel in the
appeal of no fewer than three felony convictions in federal or state court,
at | east one of which was an appeal of a nurder conviction; or alternatively,
have prior experience as lead counsel in the appeal of no fewer than six
felony convictions in federal or state court, at least two of which were
appeals of a nurder conviction; and (4) are fanmliar with the practice and
procedure of the appellate courts of the jurisdiction; and

Final Report of the Article V Indigent Services Advisory 1/6/04
Board's Initial Recommendations



(5) have denobnstrated the necessary proficiency and comitnent which
exenplify the quality of representation appropriate to capital cases; and

(6) have attended within the last two years a continuing |egal education
program of at least twelve hours’ duration devoted specifically to the
defense of capital cases. Attorneys who do not neet the continuing |ega
education requirenent on July 1,

2002, shall have until March 1, 2003, in which to satisfy the requirenent.

(i) Notice of Appearance. An attorney who is retained or appointed in place
of the Public Defender to represent a defendant in a capital case shall
imediately file a notice of appearance certifying that he or she neets the
qualifications of this rule. If the office of the Public Defender is
appointed to represent the defendant, the public defender shal

certify that the assistants assigned as lead and cocounsel neet the
requirenents of this rule. A notice of appearance filed under this rule shal
be served on the defendant.

(j) Limtati on on Casel oads.

(1) Generally. As soon as practicable, the trial court should conduct an
inquiry relating to counsel’s availability to provide effective assistance of
counsel to the defendant. In assessing the availability of prospective
counsel, the court should consider the nunber of capital or other cases then
being handled by the attorney and any other circunstances bearing on the
attorney’'s readiness to provide effective assistance of counsel to the
defendant in a tinmely fashion. No appointment should be nmade to an attorney
who may be unable to provide effective |legal representation as a result of an
unrealistically high caseload. Likewise, a private attorney should not
undertake the representation of a defendant in a capital case if the
attorney’'s caseload is high enough that it might inpair the quality of |ega
representati on provided to the defendant.

(2) Public Defender. If a Public Defender seeks to refuse appointnment to a
new capital case based on a claimof excessive caseload, the matter should be
referred to the Chief Judge of the circuit or to the admnistrative judge as
so designated by the Chief

Judge. The Chief Judge or his or her designate should coordinate with the
Public Defender to assess the nunmber of attorneys involved in capital cases,
evaluate the availability of prospective attorneys, and resolve any
representation issues.

(k) Exceptional Circunstances. In the event that the trial court deternines
t hat exceptional circunstances require appointnent of counsel not neeting the
requirenents of this rule, the trial court shall enter an order specifying
in witing, the exceptiona

circunstances requiring deviation from the rule and the court’s explicit
determ nation that counsel chosen will provide conpetent representation
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Appendix B

UNIFORM STANDARDS FOR USE IN

CONFLICT

OF INTEREST CASES
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CONFLICT GUIDELINES

ATTORNEY GUIDELINES FOR CONFLICTS OF INTEREST
The following guidelines will assist attorneys in determining whether or not a conflict of
interest exists and what course of action to follow if a conflict is discovered. It is emphasized
that each attorney is obligated to independently resolve a conflict issue in accordance with the
ethical rules governing the Bar. Further, in resolving conflicts, attorneys must be mindful of the
duty of individual loyalty and independent judgement that the public defender owes each
individua client. Finally, these guidelines are not binding and each potential conflict must be
evaluated in light of the particular facts and circumstances of a given case and individual client.
l. CONFLICTS IN REPRESENTATION
A. Conflicts of Interest Involving Codefendants
Joint representation of co-defendantsis not per se violative of the constitutional guarantee
of effective assistance of counsel. Holloway v. Arkansas, 435 U.S. 478, 98 S. Ct. 1173 (1978).
However, multiple representation “engenders special dangers’, Wheat v. United States, 486 U.S.
153, 160 (1988), and “is suspect,” Holloway v Arkansas, 435 U.S. at 489-90; “[t]he interest of
most codefendants are conflicting.” Baker v. State, 202 So. 2d 563, 555-56 (Fla. 1967); see also
Fed.R.Crim.P.44 (c) (directs trial judges to investigate cases involving joint representation) and
Freund v. Butterworth, N0.93-5317, 1997 WL397181 (11" Cir.July 16, 1997).
Thus, attorneys are strongly advised to follow Standard 4-3.5 of the ABA Standards for
Criminal Justice (1993), entitled “ Conflicts of Interest”:
The potential for conflict of interest in representing multiple
defendantsis so grave that ordinary defense counsel should decline
to act for more than one of severa codefendants except in unusual

situations when, after careful investigation, it is clear either that no
conflict islikely to develop at trial, sentencing, or at any other time
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in the proceeding or that common representation will be
advantageous to each of the codefendants represented.

Early withdrawal from joint representation conserves public defender resources, avoids
delay, and better serves the client. Moreover, persisting in the joint representation until both
clients are interviewed and an actua conflict is discovered, is likely to result in the public
defender having to withdraw from not one, but both defendants’ cases. Additionally, joint
representation is likely to result in a greater number of post conviction challenges to counsel’s
effectiveness; thus, it is counterproductive to the goal of reducing state expenditures.

2. After athorough review of the Rules Regulating the Florida Bar, attorneys should also
consider the following:

a. Does it appear that the attorney will have an opportunity to negotiate one or more of
the cases? See U.S. v. Mahar, 550 F.2d 1005 (5th Cir. 1977). An attorney cannot represent two
codefendants, one of whom negotiates a plea, without an express waiver of conflict by the non-
pleading co-defendant. See waiver section, infra.

b. Does it appear that one client is more culpable than the other(s)? See U.S. ex rel
Taylor, 305 F.Supp. 1036 (E.D. Pa. 1969). This will clearly put an attorney in a position of

divided loyalty between clients.
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c. Doesit appear that the defense of one client interviewed will be inconsistent with the
other(s) or antagonistic to the defense of the other(s)? See Baker v. State, 202 So.2d 563 (Fla.
1967).

d. Has one of the clients given a statement to the police? See Baker v. Wainwright, 422
F.2d 145 (5th Cir. 1970), cert denied, 399 U.S. 927 (1970) (where one of two defendants
represented by the same counsel made a confession and then took the stand to deny it; the court
indicated that the prejudice was “ self-evident.”)

e. Do the co-defendants give conflicting accounts of the events? Here again, loyalty

between clients regarding theory of defense may be compromised. People v. Hocquard, 64

Mich. App. 331, 236 NE.2d 72 (1975).

0. Isone of the client’s past record, family situation, character, etc., so different from the
other(s) that argument could be made at sentencing that one defendant should receive a lighter
sentence than the other? When an attorney is put in a position of arguing that one client led the
other down the path to crime, a situation of divided loyalty is created. Commonwealth v. Cox,
441 Pa. 64, 270 A.2d 207 (1970); Hall v. State, 63 Wis.2d 304, 217 N.W.2d 352 (1974).

B. Other Miscellaneous Conflicts of Interest

1. If astate witness against a present public defender client is currently represented by
the public defender, an obvious conflict exists. See Guzman v. State, 644S0.2d 996 (Fla. 1994).
(E.g. The state tries to solicit testimony from a jail cell mate whom the public defender

represents.)
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2. If a state witness against a present public defender client is a former client of the
office, there may be a conflict. See Nixon v. Siegel, 626 So.2d 1024 (Fla. 3d DCA 1993). (E.g.
A former client becomes victim of a case in which a current client is charged, and some aspect of
the victim’s character may be at issue.)

3. If investigation uncovers evidence that another person committed the charged crime
and that other person is a current public defender client, an obvious conflict exists and other
problems may develop during discovery.

4. A public defender employeeisthe victim in the case.

5. A public defender employee is a State witness in the case.

. WAIVER OF CONFLICT/WAIVER OF ATTORNEY-CLIENT PRIVILEGE

A client can waive a potential or actual conflict after being fully informed of the conflict,
the nature of the conflict and his’her right to obtain separate counsel. See Leev. State, 22 FLW
D751 (Fla. 1st DCA 1997). However, if a conflict truly exists, it is seldom beneficial to clients
interests to waive. Waiver is appropriate only when the client’s interests are fully protected; the
lawyer must reasonably believe that the conflict will not adversely affect the representation. See
R. Regulating Fla. Bar 4-1.7. Moreover, actively seeking waivers may not necessarily conserve
state funds since defendants are likely to challenge the waivers by post conviction motion.

Any waiver of conflict must be in writing. An attorney cannot discuss what one client
has said with another client without an additional waiver of attorney-client privilege. This also
must be fully explained to the client and any waiver must be in writing. Moreover, in a
codefendant situation, a waiver must be obtained from each client. See Guzman v. State, 644

So.2d at 999.
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[1. INTERVIEWING CODEFENDANTS

Simultaneous interviewing of codefendants compromises the attorney-client privileges
for both clients and must be avoided. It is dangerous since one codefendant may provide
incriminating information in the presence of the other defendants(s). Whatever possible time
may be saved by ajoint interview is not worth recklessly endangering the client’ s position.

V. PROCEDURES TO BE FOLLOWED CONCERNING CERTIFICATION OF
CONFLICTS AND WITHDRAWAL FROM REPRESENTATION

Once an attorney has decided there is a conflict which required withdrawal, the following
guidelines should be followed:

a. keep the client which the office has represented the longest and withdraw from the
most recently-appointed client(s);

b. keep the most complex case or the one which will require the most time and expense;

V. ADDITIONAL CONSIDERATIONS

A. Thereisno conflict of interest because an attorney and client do not like each other.
Additionally, thereis no conflict because a client does not want to follow the attorney’ s advice
(unlessit involves perjury, or the commission of afuture crime).

B. Thefollowing are not automatic grounds for conflict:

1. A conflict does not necessarily exist if a client files a grievance against an attorney
with The Florida Bar. Jonesv. State, 658 So.2d 122, 125 n.2 (Fla.2d DCA 1995). When aclient
filed a Bar complaint, counsel should consider whether the client is improperly attempting to
manipulate the appointment of counsel. However, the filing of a nonfrivolous legal action or

complaint against an individual attorney or the office may create a conflict of interest. Attorneys
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should discuss potential conflicts involving bar grievances with a supervisor or the Public
Defender.

2. A conflict of interest was present in a closed case involving the client.

3. A victim or state witness has afriend or relative in the office.

4. A personal conflict exists between an assistant public defender and a client.

5. Itisusualy not a conflict if a witness supporting the defendant is a client or former
client, since the representation usually will not be adverse.

C. A defendant whose case is final and is no longer in custody, on probation, or on
parole is not a currently represented client under these guidelines. A defendant for whom the
officeis seeking post judgment relief by a court order is acurrently represented client.

D. The fact that information was obtained during an attorney-client relationship does not
necessarily create a conflict if the information is equally available in the public record (e.g. the
fact of afelony conviction). In addition, the possession of confidential information concerning a
former client does not lead to a conflict if that information isirrelevant to the new matter.

E. If adefendant has been convicted in a previous case while being represented by the
office, and there is a colorable claim of ineffective assistance of counsel in the previous case,
there is a conflict unless there is a voluntary waiver from the client or there exists another
remedy to correct the error, other than an ineffective assistance clam.

F. Ininstances where a conflict is apparent before the Public Defender is appointed, the
Public Defender should immediately certify the conflict under Chapter 27.

G. Section 27.53(3), Fla. Stat. (1999) gives the court the power to conduct a review
when a defendant asserts a conflict of interest. Attorneys should keep in mind, however, that if

the basis for the conflict involves confidential client communications, disclosure may violate the
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attorney-client and therefore be unethical. See Moorman v. Threadgill, 462 So.2d 573 (Fla. 2d
DCA 1985). In addition, atrial court’s denial of a motion to withdraw despite an irreconcilable
conflict of interest can be reversed on appeal. See Vallev. State, 763 So.2d 1175 (Fla. 4™ DCA
2000). Moore v. State, 787 So.2d 205 (Fla. 4" DCA 2001). But see Hunter v. State, 770 So.2d

232 (Fla. 4™ DCA 2000).
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APPENDIX D
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